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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
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FRED WILLIE, ) 
Plaintiff/Appellant, ) Supreme Court No. 35506 
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vs . ) 
1 
1 
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Sixth District Judge 
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P e t i t i o n e r  
I N  THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO,  I N  AND FOR THE COUNTY OF BEAR LAKE 
FRED WILLIE, 
P e t i t i o n e r ,  
V S  . 
STATE OF I D A H O ,  
Responden t .  
1 CASE NO. 
1 




COMES NOW F r e d  W i l l i e ,  p e t i t i o n e r  i n  t h e  a b o v e  e n t i t l e d  case, 
a n d  p u r s u a n t  t o  t h e  U n i f i e d  P o s t  C o n v i c t i o n  P r o c e d u r e  A c t ,  I . C .  \ 
§§I 9-4901,  a l l e g e s  as  f o l l o w s :  
1 .  The P e t i t i o n e r  i s  c u r r e n t l y  i n  t h e  c u s t o d y  o f  t h e  I d a h o  
D epa r tmen t  o f  C o r r e c t i o n s ,  a n d  i s  i n c a r c e r a t e d  a t  t h e  I d a h o  S t a t e  
C o r r e c t i o n a l  I n s t i t u t i o n .  
2. The P e t i t i o n e r ' s  sentence w a s  imposed  by t h e  S i x t h  J u d i c i a l  
~ i s t r i c t  C o u r t ,  tlonombk Pekr 0 ,  ~ c ~ e ~ m d t  p=id,na. Ju& f lc~ermo-Jj-  t..llcred 
f 
a judgment  a n d  coa:~,lll t r a ~ n t  or1 N o v c m b ~ r  1 5 ,  2LiU6. 
3. The P e t i t i o n e r  w a s  c o n v i c t e d  o f  t h e  f e l o n y  crimes o f  two 
c o u n t s  o f  -- d i d  a t t e m p t  t o  c o m m i t  a l ewd a n d  l a s c i v i o u s  b e h a v i o r .  
Case N o . ' s  CR-05-785, a n d  CR-05-896. 
4 .  The P e t i t i o n e r  w a s  c o n v i c t e d  upon a j u r y ' s  v e r d i c t  o f  g u i l t y .  
5 .  The P e t i t i o n e r  w a s  s e n t e n c e d  t o  f i v e  t o  t w e n t y  ( 5 - 2 0 )  y e a r s .  
PETITION FOR POST CONVICTION RELIEF - I  
I 1  
6. The Petitioner filed a Rule 35 for reduction of sentence. 
NO other appeal was taken or any state or federal petitions for habeas 
corpus were filed. 
7 .  The Petitioner is not seeking leave to proceed in forma 
pauperis and is not requesting that counsel be appointed to represent 
him. Petitioner will be hiring counsel on a later date. 
8. The Petitioner claims are: 
(a) Attorney Keith Roark failed to provide Petitioner with 
adequate representation, which resulted in his conviction. 
Mr. ~oark's inadequate representation constitutes ineffective 
assistance of counsel, in violation of Petitioner's Fifth, 
and Sixth Amendment Rights to the United States Constitution. 
The facts to this claim are: 
i. Mr. Roark did not hire an investigator upon Petitioner's 
request nor did he investigate himself the claims made by 
Petitioner that the victims had made up these allegations, 
and the prosecutor Ardee Helm and Sheriff David Higley, 
had coaxed them, because Mr. Helm was after Petitioner. 
ii. Mr. Roark failed to prepare a defense or offer a defense to 
the jury, as to the innocence of Petitioner. 
iii. Mr. Roark failed to consult with Petitioner about the case, 
prior to trial, during trial, after trial, and did not 
listen to Petitioner when explaining how he is innocent of 
the charges. 
iv. Mr. Roark did not call any witnesses to testify on behalf of 
Petitioner at trial, even though there were witnesses that 
wanted to testify. 
v. Mr. Roark denied the Petitioner his right to testify to 
the jury so his side of the events could be told. 
vi. Mr. Roark tricked Petitioner into believing that he was 
going to be called to the stand to testify, but after the 
trial was over, and when Petitioner asked when he was 
going to take the stand, Mr. Roark told him it was too late. 
vii. Mr. Roark failed to object to anything, allowing the 
prosecution to proceed without being challenged. 
viii. Mr. Roark failed to introduce Petitioner's medical history 
and the psychologist evaluation to the jury, which was 
beneficial to his innocence. 
ix. Mr. Roark lied to Petitioner about what he was doing to 
prepare his case, and helped the prosecution obtain a 
conviction, and told him nothing about how to appeal. 
(b) Prosecutor Ardee  elm's vindictiveness and misconduct prior 
to Petitioner's trial and during trial, resulted in 
petitioner's Fourth, Eighth, and Fourteenth ~mendment 
Rights to the United States Constitution, being violated. 
9. This petition is further based upon the Affidavit of Fred 
Willie, and the Memorandum of Law. 
WHEREFORE the Petitioner prays for the following relief: 
1. That a finding is made that petitioner's attorney was 
ineffective in his representation. 
2. That a finding is made that prosecutor Ardee Helm was 
vindictive in his prosecution of Petitioner and his actions during 
trial resulted in prosecutor misconduct. 
3. That the judgment and committment of Petitioner, be vacated 
PETITION FOR POST CONVICTION RELIEF - 3 13 
and a new trial ordered. 
4. Any other relief that this Court may deem neccessary to 
assure that justice is served. 
DATED this 15th day of May, 2007. 
STATE OF IDAHO 1 
(SS 
County of Bear Lake 1 
I, Fred Willie, being sworn, deposes and says that the party is 
the petitioner in the above entitled case, and that all statements 
in this PETITION FOR POST CONVICTION RELIEF are true and correct 
to the best of his knowledge and belief. 
SUBSCRIBED AND SWORN and AFFIRMED to 
May, 2007. 
before me this 15th day of 
Commission Expires: 5-/Z 
/ -$@7 
PETITION FOR POST CONVICTION RELIEF - 4 ]'$- 
CERTIFICATE OF SERVICE 
I, Fred Wil l ie ,  h e r e b y  c e r t i f y  t h a t  o n  May 15, 2007, I m a i l e d  a 
t r u e  and  correct copy  o f  t h e  PETITION FOR POST CONVICTION t o :  
g q  P J Q ~  hflfl Y Yiq.(p~~dac.iL OC+~ ce
r ee H e l m  
534 Wcllhiji 8 b 'g  
n? J lpe 11 c r-, TD E; 3 3 5 ~  
PETITION FOR POST CONVICTION RELIEF - 5 /5 
F r e d  Wil l ie  #80190 
ISCI 
P.O. Box 14 
B o i s e ,  I d a h o .  83707 k&r.,  , - , ,:,, CLEGk 
P e t i t i o n e r  
:EF-'UT Y C A S E  NO. 
I N  THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF I D A H O ,  I N  AND FOR THE COUNTY OF BEAR LAKE 
FRED WILLIE, 
P e t i t i o n e r ,  
V S .  
STATE OF I D A H O ,  
Respondent .  
AFFIDAVIT OF FRED WILLIE IN 
SUPPORT OF PETITION FOR POST 
1 CONVICTION RELIEF 
STATE OF I D A H O  
(SS 
COUNTY OF BEAR LAKE) 
I ,  F red  W i l l i e ,  p e t i t i o n e r  i n  t h e  above  e n t i t l e d  c a s e ,  and 
b e i n g  f i r s t  d u l y  sworn o n  o a t h ,  d e p o s e s  and s a y s :  
1 .  I am t h e  p e t i t i o n e r  i n  t h e  above  e n t i t l e d  case. 
2 .  I h i r e d  a t t o r n e y  K e i t h  ~ o a r k  t o  r e p r e s e n t  m e .  
3. I had n e v e r  been  a r r e s t e d  b e f o r e  o r  had any  knowledge o f  
t h e  law.  
4. I p r o v i d e d  M r .  Roark w i t h  names o f  w i t n e s s e s  t h a t  would 
t e s t i f y  t o  t h e  f a c t s  t h a t  t h e  v i c t i m s  made up t h i s  s t o r y  and  w e r e  
l y i n g .  
5. I p r o v i d e d  M r .  Roark w i t h  names o f  w i t n e s s e s  t h a t  would 
t e s t i f y  t h a t  p r o s e c u t o r  Ardee H e l m  had i t  o u t  f o r  m e  and  had a 
h i s t o r y  of  b e i n g  a  p e r s o n  who g o t  e v e n  w i t h  p e o p l e .  
AFFIDAVIT OF FRED WILLIE I N  SUPPORT OF PETITIONFOR POST 
CONVICTION RELIEF -1 1 b 
6 .  Mr. Roark failed to investigate, hire an investigator, or 
offer any type of defense prior to trial, during trial. 
7. Mr. Roark lied to Petitioner, and denied him the right 
to testify on his own behalf to the jury. 
8 .  Prosecutor Ardee Helm had it out for Petitioner and helped 
fashion the story of the victims. 
9.  Mr. Helm had Mr. Roark not call Petitioner to the stand to 
testify. 
10. Petitioner is innocent of all these charges. 
Further your affiant sayeth not. 
SUBSRCRIBED AND SWORN AND AFFIRMED TO before me this 15th day 
of May, 2007. 
MY Commission Expires 5' 23 07 lir 
AFFIDAVIT OF FRED WILLIE IN SUPPORT OF PETITION FOR POST 
CONVICTION RELIEF - 2 1 7 
CERTIFICATE OF SERVICE 
I, Fred Willie, h e r e b y  c e r t i f y  t h a t  on May 1 5 ,  2 0 0 7 ,  I m a i l e d  
a t r u e  and c o r r e c t  copy of t h e  AFFIDAVIT OF FRED WILLIE IN SUPPORT 
OF POST CONVICTION RELIEF to 
& ~ r  ('?k(b*!'if S r . r ~ < ~ " ~ i  j C $  ;Gj F 
Ardee H e l m  
AFFIDAVIT OF FRED WILLIE IN SUPPORT OF PETITION FOR POST 
CONVICTION RELIEF - 3 I8 
Fred Willie #80190  
IseI 
P.O. Box 14 
Boise, Idaho. 8 3 7 0 7  
Petitioner 
~ P ~ ; ~ ~ - - _ - - _ _ U _ _ _  C A S E  &Q. 
IN THE DISTRICT OF THE SIXTH JUDICIAL DISTRICT OF THE 




STATE OF IDAHO, 
Respondent. 
CASE NO. C~/--AOOY- 00/26 
1 
1 MEMORANDUM OF LAW IN SUPPORT 




COMES NOW Fred Willie, petitioner in the above entitled case, 
hereby submits this Memorandum of Law in Support of his petition 
for Post Conviction Relief. 
STANDARD OF REVIEW 
A. Ineffective Assistance of Counsel. 
The United States Supreme Court set the standard for ineffective 
assistance of counsel, in Strickland v. Washingto, stating: 
I1 To succeed on any claim of ineffective assistance of counsel 
claim, the defendant must show: ( 1 )  that his attorney's 
representation fell below an objective standard of 
reasonableness; and (2) due to counsel's unprofessional 
MEMORANDUM OF LAW IN SUPPORT OF PETITION FOR 
POST CONVICTION RELIEF - I  
errors that the results of the proceedings would have 
been different." 
466 U.S. 687-88 (1984). 
B. Vindictive Prosecution and Prosecutor Misconduct. 
The United States Supreme Court in-Bordenkircher v. Hayes, held: 
"TO punish a person because he has done what the law plainly 
allows him to do is a due process violation of the most basic 
sort ... and for an agent of the State to pursue a course of 
action whose objective is to penalize a person's reliance of 
his legal rights is 'patently unconstitutional.': 
434 U.S. 357, 363 (1978). 
For Prosecutor Misconduct, please see Berger v. U.S., 295 U.S. 
78, 88 (1935), overruled on other grounds by Stirone v. U.S., 361 
U.S. 212 (1960). 
ARGUMENT 
A. Ineffective Assistance of Counsel. 
1. Post Trial. 
At the time of petitioner's arrest he was 67, never been 
arrested, and had no knowledge of how the criminal judicial system 
worked. So upon a friend's recommendation, he hired Keith Roark to 
represent him in court. 
When petitioner first spoke to Mr. Roark, he expressed his 
innocence and his desire to plead not guilty to all charges, and 
gave him the following reasons why: 
a. The victims in this case, William Guess, Justin Guess, Kevin 
MEMORANDUM OF LAW IN SUPPORT OF PETITION FOR 
POST CONVICTION RELIEF - 2 20 
Stumpp, Eric Brook, Richard West, and Clinton Dimick, a11 
knew each other, and Eric Brook persuaded them to go along 
with the story he had concocted against petitioner because 
Mr. Wiilie had reported him to the police for destroying 
his family's campsite. 
b. Prosecutor Ardee Helm had coaxed the victims and helped 
fashion their testimony to fit the charges. He had gone 
after petitioner, not because he had done these things, but 
because he wanted to get him for inquiring about a sexual 
harassment lawsuit which had been filed against him, and 
for petitioner wanting an investigation. 
Petitioner told Mr. Roark to hire a private investigator to 
investigate these things, and provided him with the names of 
witnesses whose testimony would clear him of these charges. However, 
when only naming: Ellison Passey, Jarrod Passey, Karen Passey, Harold 
Olson, and Mike Willie, Mr. Roark told petitioner that he didn't 
want any more witness names because it would "take up too much time." 
Petitioner told Mr. Roark that he wanted to take a pyschological 
evaluation, in which he agreed. 
Petitioner also wanted the victims to undergo a pyschological 
evaluation, which Mr. Roark said he waould check into it. 
Petitioner spoke to Mr. Roark only three (3) time prior to 
trial. Each time they spoke, petitioner would ask how the case was 
going, but all Mr. Roark would tell him was everything was going 
well and not to worry about anything. 
When petitioner asked about the investigation into his defense, 
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Mr. Roark told him that the investigator he used quit, and didn't 
want to hire another one. Trial counsel's failure to retain an 
investigator to interview witnesses amounted to ineffective 
assistance of counsel. Harris By and Through Ramseyer v. Wood, 64 
F.3d 1432 (9th Cir, 1995). See also U.S. v. Matos, 905 F.2d 30 (2nd 
Cir, 1990); and U.S. v. Gray, 878 F.2d 702 (3rd Cir. 1989). 
Mr. Roark told petitioner that he would do the investigating, 
but the night before trial he stated to petitioner that he didn't 
have the time to do it because of all the counts and it didn't look 
good for him. Trial counsel's failure to investigate and prepare 
for trial amounted to ineffective assistance of counsel. Harris By 
and Through Ramseyer v. Wood, 64 F.3d 1432 (9th Cir. 1995). See also 
Young v. Zant, 677 F.2d 792, 798 (11th Cir. 1982); Goodwin v. Balkcom, 
684 F.2d 794 (11th Cir. 1982); and McQueen v. Swensen, 498 F.2d 207 
(8th Cir. 1974). 
Mr. Roark also failed to investigate petitioner's medical 
claim that he had little or no feeling in his hands and had to wear 
gloves whenever riding. Counsel's failure to investigate defendant's 
medical evidence ... constitutes ineffective assistance of counsel. 
Weekly v. Jones, 56 F.3d 889 (8th Cir. 1995). 
2. Trial. 
At trial petitioner didn't have a clue to as what was going 
on. He thought that Mr. Roark would call witness, but he did not 
call any witnesses to the stand. He told petitioner that they wouldn't 
be of any help to him. Defense counsel's failure to interview or 
call corroborating witness who would have supported petitioner's 
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versions of events to all counts constitutes ineffective assistance 
of counsel. Fuller v. Attorney General of State of Alabama, 36 F. 
Supp.2d 1323 (N.D. Ala. 1999). 
counsel's failure to call three witnesses ... constitutes 
ineffective assistance of counsel. Lord v. Wood, 184 F.3d 1083 (9th 
Gir. 1999). See also Chambers v. Armontrout, 907 F.2d 825 (8th Cir. 
1990); Brown v. Myers, 137 F.3d 1154 (9th Cir. 1998); Harris v. Reed, 
894 F.2d 871 (7th Cir. 1990). 
During trial, petitioner raised his concerns with Mr. Roark 
about his fears, but Mr. Roark told petitioner that he needed to 
stop bothering him. Trail counsel's failure to consult with defendant 
during trial due to the complexity of the case and defendants 
knowledge of the documentary evidence and witnesses, constitutes 
ineffective assistance of counsel. United States v. Tucker, 716 
F.2d 576 (9th Cir. 1983). See also Harris By and Through Ramseyer 
v. Wood, 64 F.3d 1432 (9th Cir. 1995); and Hollines v. Estelle, 
569 F.Supp 146 (W.D. TEX. 1983). 
Mr. Roark sat there during trial and did not object to damaging 
and unfair statements being made by Mr. Helm to the jury. Trial 
counsel's failure to object to irrelevent and unduly prejudicial 
statements which implied that petitioner was a habitual criminal, 
allowed the prosecutor to introduce evidence of defendant's 
"unsavory character merely to show that he is a bad person and thus 
more likely to have committed the crime", constitutes ineffective 
assistance of counsel. U.S. v. Bland, 908 F.2d 471, 473 (9th Cir. 
1990). 
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Trial counsel's failure to object to inflammatory remarks 
made by prosecution ... amounted to ineffective assistance of 
counsel. United States v. Rusmisel, 716 F.2d 301 (5th Cir. 1983). 
See also Groseclose v. Bell, 130 F.3d 1161 (6th Cir. 1997). 
At all times, petitioner was under the impression that he would 
be testifying. He wanted to testify and tell his side of the story 
to the jury. When he rested the case and the jury was leaving the 
room, petitioner asked Mr. Roark what was going on, why didn't he 
call him to the stand to testify, that he wanted to testify. Mr. 
Roark told him that Mr. Helm had called him and threatened that if 
he put him on the stand to testify, he would bring up his past, 
and if the jury heard that, they would convict him. 
Petitioner told Mr. Roark that this was untrue and he didn't 
care what Mr. Helm said, he was innocent and wanted to tell his side 
of the story. Mr. Roark told him that it was to late. Due process 
guarantees the defendant an opportunity for his counsel to question 
him in court. Ferguson v. Georgia, 365 U.S. 570 (1961). 
A criminal defendant has the right to testify in his own defense 
and that right is personal to the defendant and may not be waived 
by his attorney. Rock v. Arkansa, 483 U.S. 44 (1987). See also U.S. 
v. Martinez, 181 F.3d 627 (5th Cir. 1999). 
Mr. Roark offered the jury absolutly no defense. He sat there 
and did nothing. Counsel's failure to investigate defendant's only 
plausible line of defense and defers to his client's wishes on defense 
strategy, where it was clear of client's lack of knowledge of or 
his ability to understand the law and facts constitutes ineffective 
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assistance of counsel. , 469 U.S. 956 (1984). 
Trial counsel's failure to present a coherent argument to the 
judge and jury based on defense of police fabrication rendered 
defendant's trial fundamentally unfair and unreliable and constitued 
ineffective assistance of counsel. Tejeda v. Dubas, 142 F,3d 18 
(1st Cir. 1998). 
Petitioner has shown that Mr. Roark's actions or non-actions, 
to be precise, resulted in his conviction, and has met the first 
and second stand.ard of Strickland. Petitioner argues as well that 
he does not have to show prejudice, even though he has. Trial 
counsel abandoned Petitioner's only defense which was inherently 
prejudicial where counsel conceded only factual issue in dispute 
in closing arguments and deprived Petitioner of effective assistance 
of counsel and due process, thus no showing of prejudice was 
neccessary. U.S. v. Swanson, 943 F.2d 1070 (9th Cir. 1991). 
Mr. Roark failed to intoduce to the jury the psychological 
evaluation done by a psychologist, which found petitioner not a 
perverted person and not capable to commit these allegations. Trial 
counsel's failure to investigate defendant's mental state and 
present evidence at trial based on defendant's mental state 
constituted a significant claim of ineffective assistance of counsel. 
U.S. v. Brown, 872 F.2d 915 (9th Cir, 1989). 
3. Appeal. 
Mr. Roark did not explain to petitioner his appeal rights. 
Defense counsel's failure to inform petitioner of his right to appeal 
constitutes ineffective assistance of counsel. Lozada v. ~eeds, 488 
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U.S. 430 (1991). 
Petitioner's attorney was ineffective, offering no assistance 
to the case, but his presence. 
B. Vindictive Prosecution and Prosecutor Misconduct. 
fiothipg_good - - could come from petitioner's conviction. 
Petitioner was staring an investigation against prosecutor Ardee 
Helm for a sexual harassment lawsuit a lady had filed against him, 
and for what the County of Bear Lake had settled out of court without 
notifying the genaral public. 
Mr. Helm was notified about petitioner's conduct, so began 
investigating petitioner, attempting to find something he could 
get him on. 
Sheriff David Higley found out by a friend that petitioner had 
paid him $12,000,00 to not bring up an allegation of sleeping with 
his son. Mr. Higley notified Mr. Helm and Mr. Helm started to speak 
to all the kids about petitioner's outings with them. 
Finding nothing but good words for petitioner there, when the 
victims were arrested for seven counts of burglary, Mr. Helm asked 
them. Being Brook had it in for petitioner, and was heard around 
town that he was going to get petitioner whatever it took, the 
story was told there. 
Mr. Helm explained to the youth what constituted a sexual act 
and coaxed them into being victims of petitioner to get back at 
petitioner, and to get rid of him, by sending him to die at jail. 
At trial, Mr. Helm held a conversation with Mr. Roark concerning 
petitioner not taking the stand to testify. This conversation was 
MEMORANDUM OF LAW IN SUPPORT OF PETITION FOR 
POST CONVICTION RELIEF - 8 
kept a seeerate from petitioner until it was too late for him to 
take the stand. 
Mr. Helm made statements to the jury as to petitioner's actions 
which were not part of the record or proven to be true, but 
presented them as truths. 
Ms. Helm went unbridled and unchecked, and an evidentiary 
hearing needs to be held to discover the extent of Mr. Helm's 
vindictiveness towards petitioner and the prosecutor misconduct. 
Although Mr. Helm sending petitioner to the jail to die came 
after petitioner was found guilty, it goes to his intent and adds 
weight to the credibility of petitioner's claims. 
If the Court remembers, Mr. Helm stated to the Court that 
Caribou County Jail had an exceptional medical facility, brand new. 
However, when petitioner entered the jail, he was held down by two 
officers and shot full of insoline. 
Petitioner was thrown onto his bed after he was kicked by one 
of the officers' then with broken back, torn knee, damaged shoulder, 
split open head and other injuryies, Mr. Helm refused to let the 
officers take him to the hospital. 
Thankfully, his son came to the jail and after some calls, was 
taken to the hopital where he died twice on the operating table. 
This is now a civil case against the counties and Mr. Helm. 
CONCLUSION 
Petitioner's sentence and conviction should be overturned and 
a new trial granted based on this memorandum, affidavit, and post 
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IN THE DISTRICT COURT OF THE SIXTH JUDICFAE 
IN AND FOR THE STATE OF IDAHO, COUNTY OF BEAR LAKE 
F m D  WILLIE, ) 











Petition filed a "pro se" Petition for Post Conviction Relief with Bear Lake County 
Clerk's Office and an affidavit on or about May 18,200'7. 
IT IS HEREWITH ORDERED the State shall file a written response no later than thirty 
(30) days from this date. 
IT IS FURTHER ORDERED that this matter is set for oral argument before this Court on 
Tuesday, August '7,200'7 at 1O:OO a.m., District Courtroom, Bear Lake County Courthouse, 
wherein the Court will consider whether to grant or deny the Petition and/or whether to grant or 
deny an evidentiary hearing. 
IT IS SO ORDERED. 
DATED this 24"' day of May, 2007. 
PETER D. McDERMOTT 
District Judge 
Copies to: 
Ardee Helm, Bear Lake Prosecuting Attorney 
Fred Willie - #80190, ISCI, P.O. Box 14, Boise, ID 83'70'7 
JUT l e  2007 l l : 2 4  tiel**ma Laui F i r m  238-F/e,7-a140 ---?-_f_ - -  
ii-' v* $9 {j&$ 
"%- 
Ardee tielm, Jr. 
534 Wash in 
Montpelier, 1 Fn 83254 
Prosecuting Atltorney for Bear Lake CounQ 
Telephone: (208) 847-0815 
Fax: (208) 847-0140 
'TPUTY.-.--. CASE MO. 
IN THE DlSTRICT COURT OF THE SlXTW JUDICiAL CISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 
FRED WILLIE, 
Petitioner. 
CASE NO. CV-07-00126 
vs, 






COMES NOW, the State of Idaho, by and through Bear Lake Prosecuting Attorney 
Ardt.0 Helm, Jr.. and does hereby answer Petitioner's "Fred Willie's" petitior for post- 
mslviction .eIief in the above-entitled action as fotlsws: 
I .  
GENERAL RESPONSES TO FRED WILLIE'S POST-CONVICTION ALLEGATIONS 
All allegations made by Fwd Willie arc denied by t h e  slate uliass specificaliy 
adrcitted herein. 
fl. 
SPECIFlC WSWERS TO FRED WILLIE'S POST-CONVICTION ALtEGATICd!dfi 
I. Answering paragraph 'I of Fred Willie's Petition for Post-Conviction Relief. 
R3spondent admits the alfegations contained therein. 
ANSWER - ? 
2. Answering paragraph 2 of Fred Willie's Petition for Post-Conviction Relief, 
Respondent admits that the Petitioner's sentence was imposed by Sixth Judicial District 
Court, Honorable Peter D. McDermott presiding. 
3. Answering paragraph 3 of Fred Willie's Petition for Post-Conviction Relief, 
Respondent admits that the Petitioner was convicted of felony crimes and affirmly alleges 
that the Petitioner was convicted of three counts of lewd conduct with minor under sixteen 
years of age, a felony. I.C. 18-1 508. 
4. Answering paragraph 4 of Fred Willie's Petition for Post-Conviction Relief, 
Respondent admits that the convictions were upon a jury's verdict of guilty. 
5. Answering paragraph 5 of Fred Willie's Petition for Post-Conviction Relief, 
Respondent admits that Petitioner was sentenced to five years determinate, fifteen years 
indeterminate for a total of twenty years, including both fixed and indeterminate in each of 
the convictions of Lewd Conduct With a Minor Under the Age of Sixteen Years. Each of the 
sentences for the individual convictions is to run concurrent. 
6. Answering paragraph 6 of Fred Willie's Petition for Post-Conviction Relief, 
Respondent admits Petitioner filed a Rule 35 for reduction of sentence and said sentence 
was reduced at the request of Petitioner. 
7. Answering paragraph 7 of Fred Willie's Petition for Post-Conviction Relief, 
Respondent is without sufficient information to confirm or deny the allegations set forth 
therein. 
8. Answering paragraph 8 of Fred Willie's Petition for Post-Conviction Relief, 
(a) Respondent denies that Attorney Keith Roark failed to provide 
Petitioner with adequate representation or that such inadequate 
ANSWER - 2 
representation, if any, would constitute an ineffective assistance of counsel or result 
in Petitioner's convictions. 
I .  Respondent denies the allegations set forth therein and all 
matters and particulars. 
ii. Respondent denies all matters and particulars set forth therein 
and affirmly alleges that Attorney Roark prepared a superb 
defense and cross examination of State's witnesses. 
iii. Respondent denies the allegations set forth therein. 
iv. Respondent denies the allegations set forth therein. 
v. Respondent denies the allegations set forth therein. 
vi. Respondent denies the allegations set forth therein. 
vii. Respondent den~es the allegations set forth therein. 
viii. Respondent denies the allegations set forth therein. 
ix. Respondent denies the allegations set forth therein. 
(b) Respondent denies the allegations set forth therein. 
WHEREFORE the Respondent prays for the following relief: 
1. That a finding be made that Petitioner's attorney was effective and 
competent in his representation of Petitioner. 
2. That a finding be made that the Petition for Post-Conviction Relief is 
without merit in law or fact. 
3. That the Petition for Post-Conviction Relief is denied in all parts and 
particulars for lack of basis in fact and law. 
3 2  
ANSWER - 3 
DATED this 18 day of 2007. 
Prosecuting Attorney for Bear Lake County 
ANSWER - 4 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this j 8 day of & 2007,l caused a 
9 
true and correct copy of the foregoing ANSWER to be placed in the United States mail, 
postage prepaid, addressed to: 
David H. Leroy 
Attorney at Law 
1 130 East State Street 
Boise, ID 8371 2 
;" 
i -'.. . \ -. '.+ 
x' \, i, i) . \ 
i 75. --, j )_cv~- ‘i.;\,.t z 
-, *. ! 
Ardee Helm, Jr. 
ANSWER - 5 
DAVID M. LEROY 
Attcrney at Law 
I 130 East Stole Street 
Boise, Idaho 837 1 2 
Telcpbonc: (208) 342-0000 
Facsimile: ('208) 342-4200 
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: IPUIY CASE HO. 
IN THE DISTRICT COURT OF THE SIXTH SUDICIAL DISTRICT 
IN AND FOR THE STATE OF IDAHO, COUNTY OF BEAR LAKE 
FRED WILLIE, 1 
1 CASE NO CR-2007-00126 
Petitioner, 1 
1 
vs 1 ORDER 
1 




On stipulation of counsel, the hearing on the Petitioner's Post Conviction Relief Petition 
currently scheduled for Tuesday, August 7,2007 at 10:OO a.m., is hereby VACATED. 
This hearing is re-set and the matter shall come before this Court on Friday, November 
16,2007 at 10:OO a m ,  District Courtroom, Bear Lake County Courthouse, wherein the Court 
will consider whether or not to grant an evidentiary hearing and/or whether or not to grant or 
dismiss the petition. 
IT IS SO ORDERED. 
DATED this 3 1st day of July, 2007. 
District Judge 
Copies to: 
Ardee Helm, Bear Lake Prosecuting Attorney 
Fred Willie - #80190, ISCI, P.O. Box 14, Boise, ID 83707 
Ardeo, Hslm, Jr. 
Pmsecuting Atsorney for 
County of Bear lake 
534 Washingon Streat 
Rlfontpdler, Idaho 83254 
(205) 8476805 
IN THE BISTWlCT COURT OF THE SIXTH JLdDfGlAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 
FRED WILLIE, 
STATE OF IDAHO, 
Respondent. 
CASE NO. ~W07-01126 
MOTION TO CONTINUE 
CXM@Es HOW, Arclee Helm, Jr, and moves to cantinus ths  hearing on 
Petifionefs Post Conviction Relief Petition twrrentiy scheduled for November 16, 2007 
far the reason that Ardee Helrn is out of the area from November 12 through November 
30, visiting with his son whtj is returning from Iraq. 
Ardee Heim, Jr. 
and Darld Leay ,  Pttamey fd PeWk~sr Fwd Wiilti?, and rllpuiar and wrse (D 
coninui a*, haar)ng =ha&!& fw ~Aernbsr 16,2007 for t h  rta.on that Adss Hokn 
is oul ;I ths sna f m  Nsvernberi 12 anugh Hawtmbsr 90, viaNnp wim bin em who ie 
~drltl~Bsk'ig fmcvl h q S  
for ~Pciaor,&( 
t 
IN THE DISTRICT COURT OF THE S E T H  JUDICIdCBB 















Pursuant to the Stipulation of counsel the hearing on Petitioner's Post Conviction Relief 
set November 16,2007, is VACATED. 
NOW, THEREFORE, IT IS HEREWITH ORDERED counsel shall appear via telephone 
on Monday December 3.2007. at 1:15 P.M. to reschedule this matter 
IT IS FURTHER ORDERED Mr. Helm will initiate the call to 208-236-7242. 
IT IS SO ORDERED. 
DATED this 14" day of November, 2007. 
District Judge 
Copies to: 
Ardee Helm, Bear Lake Prosecuting Attorney 
David H. LeRoy 
Fred Willie - #80190, ISCI, P.O. Box 14, Boise, ID 83707 
- P ~ ? Y  --CASE Nil. 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
IN AND FOR THE STATE OF IDAHO, COUNTY OF BEAR LAKE 
FRED WILLIE, 1 




1 MINUTE ENTRY AND ORDER 
1 
STATE OF IDAHO, 1 
1 
Respondent. 1 
The above entitled matter came before the Court for Status Conference this 3rd day of 
December, 2007, via telephone conference call. David Leroy appeared telephonically on behalf 
of Petitioner. Ardee Helm appeared telephonically on behalf of State. 
NOW, THEREFORE, IT IS HEREWITH ORDERED counsel shall appear for oral 
argument regarding Petitioner's Petition for Post Conviction Relief in the Bear Lake County 
Courthouse on Friday February 22,2008, at 1:30 P.M., to determine whether or not an 
evidentiary hearing will be allowed. 
IT IS SO ORDERED. 
DATED this 3rd day of December, 2007. 
District Judge 
Copies to: 
Ardee Helm, Bear Lake Prosecuting Attorney 
David H. LeRoy 
Fred Willie - #80190, ISCI, P.O. Box 14, Boise, ID 83707 
R. K3ITI-I ROARK, ESQ. 
THE RO LAW FIRM, LLP 233 FEg - 4 1 1  : 1 2 
Attorneys at Law 
409 North Main Street .. , . 5 t+ - I- . .-. * I  , L 
I-iailey, Idaho 83333 
(208) 788-2427 . - 
* - - - -.. -- - - _ C A S E  pic. 
ISB #2230 
Ii\i THE DISTRICT COURT OF THE SLXTH JWICLZL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAIX 
FRED LARRY W L L E ,  
Plaintiff, 
vs. 
STATE OF IDAHO, 
Defendant. 
1 
1 Case No. CR-07-126 
1 






COMES NOW R. Keith Roark, a person who has been subpoenaed in the above 
entitled action by the State of Idaho and petitions this Court for its ORDER, pursuant to Rule 45(d) 
I.R.C.P., q~~ashing the subpoenaed served upon him January 28, 2008, a copy of which is attached 
hereto as Exhibit "A", upon the grounds and for the reason that such subpoena is unreasonable, 
oppressive, requires disclosure of privileged or other protected matter and subjects said person to 
undue burden. This motion is supported by the Affidavit of R. Keith Roark, attached hereto and 
incorporated by reference herein as if&lly set forth in its entirety. 
57 
DATED this ,T/LhaY of January, 2008. 
PETITION TO QUASH SUBPOENA - 1 
43 
CERTIFICATE OF SERVICE 
I hereby certify that on the ?/%:of lmuq, 2008 1 served a true and correct 
copy of the within and foregoing d~cument';~on the attorney(s)named below in the manner noted: 
Ardee Helm, Jr. 
Bear Lake County Prosecutor's Office 
534 Washington Street 
Montpelier, Idaho 83254 
1 
-Id!- By depositing copies of the same in the United States Mail, postage prepaid, at the 
post office at Hailey, Idaho. 
By hand delivering copies of the same to the office of the attomey(s) at his offices in 
Hailey, Idaho. 
By telecopying copies of same to said attomey(s) at the telecopier nuznber 
, and by then mailing copies of the same in the United States Mail, 
postage prepaid, at the post office at Hailey, Idaho. 
PETITIOIV TO QUASH SUBPOENA - 2 w 
IN THE I)ISTRtCI COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, rM AND FOR THE COUNT"\( OF BEAR LAKE 
FRED WILLIE, CASE NO. CR-07-726 
Petitioner, 
S U B P O E N A  
vs. 
STATE OF IDAHO, 
Defendant . . 
.... ~ ........................ 
To: R. Keith Roark, 409 North Main Street,''Hailey, Idaho 83333 
YOU ARE HEREBY COMMANDED to appear before the District Court of the Sixth 
Judicial District in and for the County of Bear Lake, as a witness in an oral argument 
regarding Petitloner's Petition for Post Con\/iction Relief by Petitioner, FRED WILLIE, I 
i 
against the STATE OF IDAHO, February 22,2003, at 1:30 p.m. in the Courtroom of Bear 
. ,  
Lake County Courthouse, Paris, Idaho. You are further notified that if you fail to appear at 
the place and time specified above, that you may be held in contempt of Court 
issued under Rule 45(a) I.R.C.P. by the Prosecuting Attorney of Bear Lake county 
.---- 
Date: ,JO-fiy~/\ 2 - C f  -% 1 / 
- - 
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8 .. 
DAVID H. LEROY , - 
Attorney at Law 
1 1 30 East State Street 
Boise, Idaho 83'712 
Telephone: (208) 342-0000 
Facsimile: (208) 342-4200 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF 




STATE OF IDAHO, 
Respondent. 
) Case No. CV 0700126 
1 
) MEMORANDUM IN SUPPORT OF 
1 DEFENDANT'S MOTION TO SET ASIDE 
CONVICTION, REVERSE AND 
1 REMAND UPON THE GROUND OF 
1 INEFFECTIVE ASSISTANCE OF 
COUNSEL 
COMES Now Defendant and Petitioner Fred Willie, by and through his attorney of record 
David H. Leroy, and offers to the Court the following memorandum, law and arguments in 
support of the previously filed Motion to Set Aside Conviction upon the ground of ineffective 
assistance of counsel: 
I. 
INTRODUCTION 
A trial was had in this matter before the Honorable Peter D. McDermott, District Judge, 
at the Bannock County Courthouse in Pocatello, Idaho on November lSh,  and 16th, 2005. The 
Defendant was represented therein by Keith R. Roark, Attorney at Law. Mr. Roark is an able and 
distinguished Idaho attomey of significant reputation and great experience in criminal matters. 
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Hotvever, in one pmicular, Mr. Willie urges that his defense attorney's conduct in failing to 
prepare and present evidence at trial did not comport with the Idaho and Federal standards of 
effective assistance of counsel. For that reason, and the resulting prejudice to Mr. Willie as 
explained herein, the Defendant asks this Court to reverse his conviction and remand the matter 
for a new trial. In the alternative, the Defendant requests that the Court hold an additional 
evidentiary hearing, if necessary, to develop further facts in support of the relief sought. 
APPLICABLE STANDARDS OF LAW 
A number of recently released Idaho cases have continued to illuminate the concept of 
ineffective assistance of counsel under the law of this State. The most recently released, 
Anderson v. State of Idaho, 2007 WL 322 7294 (Idaho App.), November 2,2007 dealt with a 
post-conviction relief matter most familiar to this Court. Therein, the Idaho Court of Appeals 
affirmed the current boundaries of ineffective assistance with the following rules and citations: 
"In order to prevail on such a claim, the applicant must demonstrate 
by competent evidence both that his attorney's performance was 
deficient, and that he was prejudiced thereby. Strickland v. Washington, 
466 U.S. 668,687 (1 984); Araaon v. State. 114 Idaho 758,760,760 
P.2d 11 74, 1176 (1 988); Hassett v. State, 127 Idaho 3 13,3 16,900 P.2d 
22 1,224 (Ct. App. 1995); Davis v. State, 116 Idaho 401,406,775 P.2d 
1243, I 248 (Ct.Apu. 1 989). To show deficient performance, a defendant 
must overcome the strong presumption that counsel's performance was 
adequate by demonstrating that counsel's representation did not meet 
objective standards of competence. Roman v. State, 125 Idaho 644, 
648-49, 873 P.2d 898, 902-03 (Ct.Avw. 1994). Strategic or tactical 
decisions will not be found to be deficient performance unless those 
decisions are made upon a basis of inadequate preparation, ignorance 
of the relevant law, or other shortcomings capable of objective evaluation. 
Davis. 1 16 Idaho at 406.775 P.2d at 1248. If a defendant succeeds in 
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establishing that counsel's per fomace was deficient, he must also prove 
the prejudice element by showing that there is a reasonable probability that, 
but for counsel's unprofessional errors, the results of the proceeding would 
have been different. Roman, 125 Idaho at 649, 873 P.2d at 903."Id. at 2 
Six months earlier this year, the Court of Appeals in b u t s e n  v. State, 144 Idaho 433, 163 
P3d 222, 07.10 ICAR 428 (Ct. App.), May 2,2007 similarly, but with slightly different 
emphasis, summarized the same concepts: 
"A claim of ineffective assistance of counsel may properly be 
brought under the post-conviction procedure act. Murray v. State, 
121 Idaho 918,924-25, 828 P.2d 1323, 1329-30 (Ct. App. 1992). 
To prevail on an ineffective assistance of counsel claim, the 
defendant must show that the attorney's performance was deficient 
and that the defendant was prejudiced by the deficiency. Strickland v. 
Washington, 466 U.S. 668,687-88 (1984); Hassett v. State, 127 Idaho 
3 13,3 16,900 P.2d 221, 224 (Ct. App. 1995). To establish a deficiency, 
the applicant has the burden of showing that the attorney's representation 
fell below an objective standard of reasonableness. Aragon v. State, 
1 14 Idaho 758, 760, 760 P.2d 1 174, 11 76 (1988). To establish prejudice, 
the applicant must show a reasonable probability that, but for the attorney's 
deficient performance, the outcome of the proceedings would have been 
different. Aragon, 1 14 Idaho at 76 1, 760 P.2d at 1 177. This Court has 
long adhered to the proposition that tactical or strategic decisions of trial 
counsel will not be second-guessed on appeal unless those decisions are 
based on inadequate preparation, ignorance of relevant law or other 
shortcomings capable of objective evaluation. Howard v. State, 126 
Idaho 231,233,880 P.2d 261,263 (Ct. App. 1994)" Id at ICAR. p. 43 1 
Significantly, the Knutsen case dealt with a Defendant who had pled guilty to lewd 
conduct and been placed on probation for ten years. Arising out of his counsel's conduct at both 
a probation violation proceeding and a subsequent sentencing hearing, Knutsen urged, in a post- 
conviction pleading, that his lawyer's representation was defective. When the District Court 
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summarily dismissed his application, the Idaho Court of Appeals reviewed an allegation that 
Knutsen's attorney failed to present sufficient medical evidence and Iay testimony upon relevant 
issues at both the probation violation and the sentencing hearings. Gut sen  alleged that his 
attorney's performance was "objectively unreasonable" in investigating and presenting evidence. 
In discussing that topic, the Court of Appeals said: 
" We find in the record no explanation why such potentially 
exculpatory and obtainable infomation was not pursued. The 
neglect to pursue the testimony of Knutsen's grandmother and 
additional information on Knutsen's mental health problems 
raises a material question regarding the vigor and competence 
of his counsel's representation. See W k  13 1 Idaho at 124-26, 
952 P.2d at 1260-62. 
Knutsen has also raised a genuine issue of material fact as to 
whether he was prejudiced by his counsel's failure to investigate 
and present evidence. We note that the prejudice prong does not 
require proof that counsel's errors definitely would have altered 
the outcome of the proceedings. See Milburn v. State, 130 Idaho 
649,659, 946 P.2d 71, 81 (Ct. App. 1997). Rather, it requires a 
reasonable probability that, but for counsel's inadequate performance, 
the outcome would have been different. Ararron, 1 14 Idaho at 761, 
760 P.2d at 11 77. A reasonable probability is a probability sufficient 
to undermine confidence in the outcome. Milburn, 130 Idaho at 659, 
946 P. 2d at 8 1 ." Id. at 431-432 
The concepts expressed above basically cover all of the principles applicable to this 
Court's determination of Mr. Willie's request for relief. Regrettably, Mr. Roark in our case 
failed to pursue and present exculpatory and easily obtainable material evidence. 
111. 
THE CHARGES AGAINST THE DEFENDANT 
Under two separate case numbers, CR 05-896 and CR 05-785, Fred Willie was charged 
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with nine counts of felony criminal conduct with minors under the age of sixteen. The time 
frame of the allegations spanned from October 13, 1999 to the summer of 2003. There were five 
separate victims who presented testimony. Three of them were involved each in a single count. 
Two others were witnesses as to three counts each. Eight of the nine counts involved allegations 
of lewd conduct with a minor child under the age of sixteen years. In each such instance, the 
prosecutor focused upon the language of Idaho Code 18-1508 to allege that Mr. Willie 
"did willfully and lewdly commit a lewd and lucivious act 
upon the body of a minor, . . . . . . . . . , by touching the genitals 
. . . . . . . . with the intent to arouse and/or gratify the lust, passion 
and/or sexual desire of the Defendant and/or said minor child." 
In the instance of one such charge only, Court VII of CR 05-785, the touching was 
alleged to be "with a vibrator". In all other instances, the touching was alleged to have been 
instigated using Mr. Willie's hands. 
The remaining charge, Count IV of CR 05-785, alleged solicitation of one of the boys to commit 
a criminal act under Idaho Code 18-2001. 
To all of these charges the Defendant pled not guilty. Upon all of these charges, trial was had 
with the State calling all of the alleged victims to the witness stand. 
RESULTS OF THE TRIAL 
After due consideration, the jury acquitted or failed to reach a verdict against Fred Willie 
on five of the eight counts. He was convicted only on Count I of both cases and Count VII of CR 
05-785. All of those three charges alleged lewd conduct by touching the genitals, two with Mr. 
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Willie's hands and one by the vibrator. The earliest guilty conduct was proved to have occurred 
on October 131h, 1999, another instance happened in July, 2001, and the vibrator event occurred 
in the summer of 2003. As to the other six counts, the jury found the Defendant '"not guilty" on 
two counts, including the solicitation allegation. Both of the 'hot gui1~'krimes had supposedly 
occurred in the fall of 2003. On the four other charges, suggested as crimes which occurred in 
the summers of 2003 or 2003, the jury reached "no verdict". After sentencing on April 28'h, 
2006, the prosecutor dismissed all such charges upon which no verdict had been reached. 
(Transcript ofthe proceedings page 568, lines 19 through 23, hereinafter "TR 568, 19-23") 
V. 
STATUTORY ELEMENTS OF LEWD CONDUCT UNDER IDAHO CODE 18-1 508 
In rendering its three verdicts of guilty, the jury did not make specific findings as to the 
exact nature of the "intent to arouse'" "or gratify the lust, passion andlor sexual desire" of either 
the Defendant or of the minor child involved in each such incident. Thus, the phrasing of both 
Counts I and Count VII in multiple alternatives makes it somewhat problematic to determine 
exactly what the jury established with regard to the nature of the culpable intent or actions of the 
Defendant, even though the jury concluded that he touched each juvenile's genitals with an intent 
to arouse or gratify someone. 
The charging language of course is designed to minor the broad range of alternatives of 
possible criminal conduct which can be committed within the considerable breadth of the statute. 
Idaho Code Section 18- 1508, Lewd Conduct with a Minor Child Under Sixteen, was 
adopted by the Legislature in 1973 as Chapter 1 of these Sessions Laws. It was designed to 
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create a new felony crirne with an emergency effective date of January 26'h, 1973. Interestingly, 
it was the Ada Gounly Prosecutor's Office which wrote Senate Bill 1019 and lobbied the 
Legislature success.fi_llly on behalf of the Idaho Prosecutors Association for its passage. The text 
of the statute provides as follows: 
"'Lewd conduct with minor child under sixteen. - Any person 
who shall commit any lewd or lascivious act or acts upon or with 
the body or any part or member thereof of a minor child under the 
age of sixteen (16) yeas, including but not limited to, genital-genital 
contact, oral-genital contact, anal-genital contact, oral-anal contact, 
manual-anal contact, or manual-genital contact, whether between 
persons of the same or opposite sex, or who shall involve such minor 
child in any act of bestiality or sado-masochism as defined in Section 
18- 1507, Idaho Code, when any of such acts are done with the intent 
of arousing, appealing to, or gratifying the lust or passions or sexual 
desires of such person, such minor child, or third party, shall be guilty 
of a felony and shall be imprisoned in the state prison for a term of 
not more than life. (citations omitted) 
As can be seen from the above language, the prohibited conduct of which Mr. Willie was 
convicted, in the relevant portion of the language of the law, was "manual-genital contact". 
Again referring to the text of the statute, it would appear that the principal and most likely 
allegation under that law established by the jury verdict had to be that acts done by Mr. Willie 
were accomplished "with the intent of arousing, appealing to, or gratifying the lust or passions or 
sexual desires" of Mr. Willie himself. There is no proof in the record that any of the children 
were aroused or intended to be so. In the instance of both Counts I, the sole instrumentality 
proved to have been involved in the manual-genital contact was Mr. Willie's hand or hands. 
Under Count VII, the proof was based upon the use of a vibrator which was held in Mr. Willie's 
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hands. 
Upon these facts and within the parameters of this statute, the jury -Found Mr. Willie 
guilty of three felony crimes. An analysis of the specific testimony of the three separate victims 
is useful in understanding what the jury considered, what found facts its guilty verdicts must: 
represent, and what evidence was or might have been critical and exculpatory to the defense. 
AN ANALYSIS OF THE TESTIMONY 
COUNT 1 - CR 05-986 
QUINTON DEMMICK 
The Quinton Demmick testimony is found in the transcript on just seven pages, from 276 
through 282. Although the Complaint alleges that the specific offense occurred on October 13Ih, 
1999, the witness told the jury that he went camping with Mr. Willie in the "summer of 99". TR 
278, 1. Mr. Demmick reported that two other young men were present, but neither of them were 
present to testify and he could not remember the name of one of them. TR 278, 14-16. The 
offensive conduct occurred while Mr. Demmick was riding with Mr. Willie on an all-terrain 
vehicle. The direct testimony upon which the jury convicted as Count I was as follows: 
"Q. How did Mr. Fred Willie hold on to the ATV? 
A. He would put his arms around my waist and put them in 
between my thighs, in between my legs, and just rub his hands 
between my legs. 
Q. Is this the whole time he was riding? 
A. Yes 
Q. And would you come out here and demonstrate to the jury - 
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I don't seek to ernbanass you. 
A. You just want me to stand up? 
Q. Well, just come out here; I don't think they can see you up there. 
Q. Okay. Go ahead and go back. Was there a time when he did 
anything besides rub your legs and hold between your thighs? 
A. Yes. We went for a ride, and me, Fred, and one of my friends, 
Willy Wright, and went up Bear Hollow with two machines - - the 
blue one and the one me him, and Willy were on - - and he would 
reach around and put his hands on our thighs and his hands up our 
thighs. 
Q. And how high did he run them? 
A. Up there on that day, he fondled my balls. 
Q. When you say he fondled them, how do you know that? Can 
you explain the difference between touching and fondling? 
A. Would you like me just to show you - - probably easier than 
explaining it. Like he was trying to tickle them. 
Q. Okay. Can you kind of show me with your hands? 
A. He was using his finger (indicating) like that. 
Q. That was in your crotch? 
A. Yes. 
Q. What did you do when that happened? 
A. There wasn't much I could do but 1 tensed my body up and slid 
as far forward to the gas tank as I could, but there was three of us 
on the rnachine at that time. 
Q. Were there any other incidents? 
A. There were three incidents. The first time I went with Mr. Willie, 
we went to Bloomington Canyon to get firewood. And then me and 
Willy Wright - - the first time, me and Willy Wright went with him 
together, we went down below the tracks just down below town. And 
then the third incident was up at Bear Hollow, and that was the last 
contact I had with Mr. Willie. 
Q. Did he contact any part of your body - - you told us about the 
genitals - - any other contact with any other private part of your body 
on any other occasion? 
A. No, just the inside of my legs." TR 279-282,6. 
On cross-examination, defense attorney Roark caused the witness to admit that Mr. Willie 
did not touch his genitals on two of the three occasions when they were riding the four wheeler 
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vehicle. TR 284,7 -285.6. On the third occasion, he stated that Mr. Willie "lbndled my 
genitals". TR 285, 15 While admitling that he did not say that he was "played with", Mr. 
Demmick confirmed that Mr. Willie "put his hands between my legs and slid back and touched 
my genitals" TR 286, 17 - 25. On cross, the witness admitted this touching of the "'genital area'" 
occurred "for a very brief period of time". TR 287,23,24. This summary contains the entirety 
of the evidence which the jury heard as to the Count I conviction of the allegations of Mr. 
Demmick. Clearly, Mr. Willie's ability, and intent to become sexually aroused from such a 
limited contact with his hands were material but were not directly proved or stated within the 
direct text of the testimony presented on this Count. 
B. 
COUNT I- CR 05-785 
ERIC BLOCK 
The second Count I conviction was based upon the testimony of seventeen year old Eric 
Block found at pages 247 through 274 of the transcript. The Complaint alleged that the relevant 
event occurred in July of 2001. On direct examination, Mr. Block testified that the incident 
occurred in "2003" or it "could have been" before that or "maybe four years ago" TR 249, 17- 
250,24. He stated that he went four-wheeler riding with Mr. Willie and two other youths. As 
Mr. Willie rode on the back of the ATV behind the witness, Eric Block provided the critical 
testimony on direct examination as follows: 
"Q. How did he hold on? 
A. Around my waist and down by my crotch. 
Q. Did he do anything when he was holding you that way? 
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A. IHe grabbed my nuts every - - I don't know - - not like the 
mhole time, but when we would hit a bump or something. 
But he wasn't just rubbing up against them or something? He 
uas grabbing them. Not like - - it wasn't like an accidental 
bump; it was like purposely meant to put your hands there. 
Q. Mihen he did that, what did you do? 
A. I just - - kept driving. I think - - I don't really recall exactly, 
what I did. I think I just kept driving then." TR 252, 14 - 253, 53. 
Further, Mr. Block testified to an incident which occurred at or about the same occasion 
inside a tent: 
"Q. What woke you up? 
A. Fred had his hands down my pants and he was playing 
with my balls and my dick. 
Q. Inside your pants? 
A. Yeah, inside my sleeping bad, too. 
Q. It wasn't on the outside? 
A. Inside. 
Q. You're talking about inside your pants? 
A. Yeah, it was on the inside of my pants." TR 254-23- 255. 10. 
On cross examination, Block admitted that he was asleep at the time of the alleged 
fondling and did not know how many times it had occurred. TR 268, 13-20. Further, he 
admitted that he did not state in an earlier written account that Mr. Willie had tried to touch his 
penis or testicles. TR 27 1 , 2  - 7 
This constitutes the entirety of the descriptive testimony as to the alleged touching upon 
which a jury found a conviction in the second Count I. Obviously, it remains material whether 
Mr. Willie used his own hands to touch with intent to become or could have been aroused by 
such conduct. 
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G. 
COUNT VII - CR 05-785 
JUSTm GUESS 
The final Count of which Mr. Willie was convicted was pled to have occurred in the 
summer of 2003 and involved contact with a battery powered vibrator. The witness for this event 
was Justin Guess whose complete testimony is found between pages 89 and page 156 of the 
transcript. The pertinent testimony as to the lewd contact by the Petitioner holding a vibrator is as 
follows: 
"Q. Please tell the jury what happened at that time with the 
vibrator that Fred brought back into the van? 
A. Okay. I was getting ready to go to bed and my brother 
was sleeping. And he turned the vibrator on and he asked him 
what was that? So he turned over to my brother while he was 
sleeping in the middle, and he said, "Would you like to touch 
this vibrator?" He tried putting it on my brother's back, and my 
brother said, "Get the hell away from me." And so he turned over 
to me and he put it on my balls and started - - he turned it one and 
it went off 
Q. Did he massage your back before he got to your genitals? 
A. Yes. He slid it down my back and put it underneath me where 
the scrotum hands down. TR 102, 12- 103,6. 
The testimony related to the vibrator contact was explored by Mr. Roark on cross 
examination from page 129 line 2, through page 13 1 line 2. Therein, Mr. Guess admitted that he 
apparently gave an earlier misstatement indicating that Mr. Willie did not rub any portion of his 
anatomy, except his back. TR 130,23 - 13 1,2. 
Significantly, the charging language of Count VII deals only with the proof of the vibrator 
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lewd contact. Apparently as corroboration, but not actual proof of the allegation, Mr. Guess also 
testified at pages 93 through 93 of the transcript to other incidents of alleged manual contact by 
Mr. Willie without the use of a vibrator. These events were not chaged as separate Counts. An 
incident was detailed relating to the grabbing of his crotch by Mr. Willie while they were both 
riding on an ATV. TR 93, 19 - 95,4. Further, Guess detailed an event which occurred in the front 
seat of Mr. Willie's truck with the inside of his groin area and his genitals. TR 95, 1 1 - 97, 12. 
Guess further alleged that on the occasion when the vibrator touching occurred that Mr. Willie 
touched his legs and groin area and penis while they were driving to the location where they spent 
the evening. TR 98, 23 - 99, 18. However, none of this testimony directly proves the vibrator 
allegation of Count VI1 of the Complaint under which Mr. Willie was convicted. 
Even more significantly, all of the manual contact, with and without the vibrator as 
presented by Mr. Guess only reinforces the significant materiality or whether or not Fred Willie 
intended to and was capable of sexually arousing himself by using his hands for such conduct as 
the jury concluded he was by the conviction. 
Thus, the defense submits to the Court that all three of these convictions are based solely 
upon testimony which asks the jury to conclude that Mr. Willie touched victims with his hands 
and with a vibrator held in one hand using "manual contact" for the sole and exclusive purpose of 
intending to arouse the sexual desires of Mr. Willie himself. Although the testimony of all three 
young men implies Mr. Willie's intent and gratification, no conviction on any of these Counts 
would have been possible had a jury not believed such elements present and true beyond a 
reasonable doubt. 
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VI. 
THE EVIDENCE THE JURY NEVER HEARD 
As outlined in the Affidavits ofthe Petitioner, Cheryl Willie, his wife, and of David H. Leroy 
submitted in support hereof, reliable, readily available and critical evidence on the issue of whether 
Mr. Willie could have committed the crimes as charged was available through third parties whom Mr. 
Roark never called as witnesses. Specifically, these points should have been heard by the jury: 
1. Mr. Willie had impotence and sexual arousal problems dating back to 1996. 
(Affidavit of Fred Willie, paragraph 10 hereinafter AFF F.W. par. 10); (Affidavit of 
David H. Leroy, Exhibit B, page 2, paragraph 1, hereinafter AFF. D.L. Ex B, page 2, 
par.l); (Affidavit of Cheryl Willie, paragraph 7, hereinafter AFF. C.W. par. 7) 
2. Mr. Willie's hands were incapable of feeling pain, even when cut, dating back to 
1999. AFF F.W, par. 11; AFF. C.W., par. 4 
3. Mr. Willie's hands constantly felt cold, compelling him to wear gloves regularly, 
dating back to 1998. AFF. F. W. par 4; AFF D.L. Ex A, page 1, par. 3 and Ex B, page 
3,par. 2.; AFF C.W. par. 3 
4. Mr. Willie sought medical assistance and treatment on the loss of sensation in his 
hands, in Idaho and Utah, dating back to 1998. AFF. F.W. par 5,6,7,8; AFF. D.L. Ex 
A, page 3 and Ex B, page 1, page 3, par. 1 ; AFF. C.W. par. 6 and 8 
5. The loss of sensation in Mr. Willie's hands was so significant that immersion in 
boiling water would not cause Mr. Willie to react or blister dating back to 1997. AFF. 
F.W. par. 11; AFF. C.W. par. 5 
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6. Mr. Willie's right hand was operated on in 1998 in an unsuccessful attempt to 
relieve or mitigate the loss of sensation. AFF. F.W. par. 5 ;  AFF. D.L, Ex B, page 12, 
par. 1; AFF. G. W. par. 6 
7. Potential witnesses Mike Willie, Allison Passey, Donna Willie, Harold Olsen and 
Cheryl Willie were actually present in the Courtroom during some or all of the trial 
and easily could have been prepared and called to testify on the above points, even 
though Defense counsel made the strategic choice not to put Mr. Willie on the stand. 
AFF. C.W. par. 13 
8. The identified medical reports and personnel also could have supported or 
substantiated the above points. AFF. D.L., Ex A and B; AFF. C.W. par. 14 
As can be seen from the above outline, independent medical evidence, medical records and third party 
testimony existed as to all ofthose points, even if Mr. Willie's personal testimony had been precluded 
or avoided by strategic choices. In view of the critical nature of this readily available evidence, its 
pertinence to the issues of guilt and the Defendant's ability to commit and intend these crimes, and 
the obvious likelihood that it could have materially altered the jury's verdict, defense counsel's failure 
to present the alternative, documentary and third party evidence constituted ineffective assistance. 
VII. 
THE INCOMPETENCE OF COUNSEL 
Medical witnesses were available to prove Fred Willie has little or no sensation of touch in 
his hands dating back to 1 998. Medical records reflected his diminished sexual arousal prior to 1996. 
Friends, family and neighbors could verifL both. But the jury heard none of this. 
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Given the allegations of the Complaint, the Defendant's ability and inclination to sexually 
arouse himself by manwal genital contact with these three young men was easily foreseen to be the 
critical crux of the case. While preparing for trial, Mr. Willie and Mr. Roark detemined, at the 
Defendant's insistence, before trial to call him to the stand to deny guilt. AFF FW, par 13. 
Mr. Willie was also prepared to detail personally a medical history about his lack of tactile 
sensation in his hands and his sexual incontinence dating back to periods before the alleged contact 
with the boys. AFF FW, par 10, 13. 
Had this testimony of the Defendant been heard by the jury, the issues of sexual intent and 
ability would have been contested at issue before the jury, directly rebutting the assumption or 
implication raised by each victims' testimony. During trial a strategic choice was made by counsel 
not to subject the Defendant to cross examination. AFF FW, par 14. 
However, this strategic election should not have entirely precluded the presentation of the 
body of compelling proof of the Defendant's diminished sensual and sexual capacity. Counsel had 
been informed of third party and written medical record evidence of this critical debility during the 
pretrial stage. AFF F.W, par 12; AFF C.W., par. 10 and 11. Mr. Roark had been provided with 
written documentation confirming Mr. Willie's loss of hand sensation and impotence conditions and 
identifying third party witness capable of testifying to the same. AFF. F.W. par. 14; AFF. C.W. 
par. 1 1 
The medical witnesses and experts who could have presented such testimony were readily 
identifiable from existing medical records provided to Mr. Roark during the pretrial preparation 
phase. AFF DL, par 2 and 3, and Ex A and B thereto. . . All but two of said medical witnesses, were 
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before trial, at trial and remain now readily locatable through addresses and phone numbers which 
could have been utilized by Mr. Roark. AFF DL, par 4. Defense counsel failed to prepare, call or 
present any such person at trial. The strategic choice not to call the Defendant, did not preclude or 
compromise the calling of these third parties. In fact, it made it imperative. 
The entirety of the Defendant's medical history, and the pI~ysical and mental symptoms he 
experienced, substmtially rebut any inference or assumption that Mr. Willie was capable of the 
manual-genital sexual stimulation of which he was convicted. AFF. FVJ par, 3 -1 I;  AFF. DL., Ex 
A and £3; AFF. C.W. par.9 
Even local third parties, the Defendant's family and his wife could have been called to testi@ 
about Mr. Willie's lack of sensitivity in his hands. AFF. F.W, par, 1 1; AFF. C.W. par.13 
The Defendant believes that this failure by Mr. Roark to prepare and present readily available, 
critical third party proof resulted in his conviction and is attributable solely to the inaction of his trial 
counsel. AFF FW, par 15 and 16. 
VIII. 
THE EXISTENCE OF PREJUDICE 
To prevail in an ineffective assistance of counsel case, a petitioner must also show "that there 
is a reasonable probability that, but for counsel's unprofessional errors, the results of the proceeding 
would have been different" Roman, supra, 125 Idaho at 903. (emphasis added) 
A reasonable probability is a probability sufficient to undermine confidence in the outcome. 
Milburn supra, 130 Idaho at 659. 
The prejudice "prong" does not require proof that counsel's errors definitely would have 
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altered the outcome of proceedings. Milbum v. State, 130 Idaho 649,659,946 P2d 71,81 (Ct. App. 
1997). Instead, only a reasonable probability that, but for counsel's inadequate perfomance, the 
outcorne would have been different is sufficient to establish prejudice. State v. Knudsen, supra at 
43 1-432; Aragon v. State. 114 Idaho 758,761,760 P2d 1174,1177 (1988). 
By this set of standards, critical and relevant evidence of significant, pre-existing and long- 
standing impaimelit of one's sense of touch in an alleged manual-genital sex case is something the 
jury would have and should have considered. Likewise, the exact state of Mr. Willie's ability or 
inclination to be or become sexually aroused is likewise critically material. If any weight, or even a 
reasonable doubt, had been attached to any such evidence as to any one of these causes of action, the 
jury outcome would have been altered. Thus, prejudice looms large and readily here. 
CONTROLLING PRECEDENT REQUIRES REVERSAL OR REMAND 
Prejudice is further demonstrated by the fact that Mr. Willie's impairment land use of his 
hands was introduced to the jury from the outset. The prosecution was aware before the first of the 
trial evidence was received that the issue of sensation in the Defendant's hands was of critical 
importance. 
"This is not somebody suffering from some type of pain, 
some type of hand problem, some other place to hold on. 
It was done by design," 
asserted the Prosecuting Attorney in his opening statement. TR 24,24-25,2 
In the Defense opening statement, Mr. Roark promised the jury that he would call Mr. Willie 
to testifL about his medical issues and his lack of intent to arouse lust, intent or sexual desire by any 
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touching. TR 38, 18-39, 19. 
Further, even before the State rested its case, Defense counsel was sufficiently aware of the 
critical hand sensation issues to raise them on the cross examination of Deputy Bum: 
'"Q. Now that the jury knows what we're talking about here, 
Deputy, did you ask Fred Willie why he had those vibrators 
around other than the fact that he couldn't sell them? 
A. I don't believe I asked him that, no. 
Q. Did he volunteer something? 
A. Either he or Cheryl did. 
Q. They said that he uses them all the time for his hands, right? 
A. Correct. 
Q. Because he has a medical condition, and he didn't have 
the kind of sensitivity in his hands that most people do; 
A. Correct. 
Q. And using these vibrators seemed to help that particular 
condition; right?" TR 198, 1 1- 199,6 
The critical issues of sensation, arousal and intent having been anticipated and flamed by both 
the State and the Defense from the outset of the trial, Mr. Roark obviously was aware of existence 
and strategic potential ofthese issues before the opportunity to present rebuttal evidence comenced.  
Under these circumstances, the rule announced in State v. Knutsen, supra by the Idaho Court 
of Appeals is controlling here. For the convenience of the Court and counsel a copy of said decision 
is attached to this brief. 
CONCLUSION 
For each and all ofthe above reasons, based upon the Transcript of the Trial and the Affidavits 
submitted herewith, the conviction of the Defendant should be reversed and the matter remanded for 
MEMORANDUM IN SUPPORT OF DEFENDANTS MOTION TO SET ASIDE 
CONVICTION, REVERSE AND REMAND UPON THE GROUND OF INEFFECTIVE 
ASSISTANCE OF COUNSEL -19 6 q  
a new trial, upon the groui~d of ineffective assistance of counsel, Alternatively, the Court should 
order a hearing to take further evidence in support of or contradiction to the allegations made herein. 
DATED This 1% day of February, 2008. 
Respectfully Submitted: 
David H. Leroy, An-omey kor 
Defendaneetitioner Fred Willie 
CERTIFICATE OF SERVICE 
*\+- 
I hereby certify that on this day of February, 2008,I caused a true and correct copy of 
the foregoing Memorandum in Support of Defendant Motion to Set Aside Conviction, Reverse and 
Remand Upon the Ground of Ineffective Assistance of Counsel to be sent by U.S. Mail to the 
fbllowing: 
Ardee Helm Jr. 
Prosecuting Attorney 
P.O. Box 190 
Paris, Idaho 83261 
Davalee Davis, Executive Assistant 
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PERRY, Chief Judge 
David A. Knutsen appeals from the district court's order 
summarily dismissing his application for post-conviction relief. For 
the reasons set forth below, we reverse and remand. 
I. 
FACTS AND PROCEDURE 
Knutsen pled guilty to lewd conduct with his seven-year-old 
cousin. The district court imposed a unified sentence of life, with a 
minimum period of confinement of fifteen years, and retained 
jurisdiction. The district court then ordered a reduction of Knutsen's 
sentence to a unified term of thirty years, with a minimum period of 
confinement of seven and one-half years, and relinquished 
jurisdiction. Knutsen thereafter moved for reconsideration of the 
relinquishmeni of jurisdiction order and for further modification of 
the reduced sentence under I.C.R. 35. After a hearing, the district 
court suspended Knutsen's sentence and placed him on probation for 
ten years. Subsequently, at an evidentiary hearing, the district court 
found that Knutsen violated the terms and conditions of his 
probation. The district court held a disposition hearing where it 
revoked Knutsen's probation and ordered into execution his sentence 
of thirty years, with a minimum period of confinement of seven and 
one-half years. Knutsen appealed, arguing the district court erred by 
revoking his probation and imposing an excessive sentence. This 
Court affirmed the revocation of Knutsen's probation and his 
sentence. State v. Knutsen, 138 Idaho 91 8 ,71  P.3d 1065 (Ct. App. 
2003). 
Knutsen filed an application for post-conviction relief asserting 
that his sentence constituted cruel and unusual punishment, that a 
neuropsychological evaIuation demonstrated his sentence should be 
vacated, and that his counsel provided ineffective assistance in the 
probation revocation proceedings. The district court summarily 
b 
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dismissed K n u t ~ e n ' ~ ~ ~ ~ l i c a t i o n .  Knutsen appeals.' 
II. 
STANDARD OF FCEVIEW 
An application for post-conviction relief initiates a proceeding 
which is civil in nature. State v. Bearshield, 104 Idaho 676, 678, 
662 P.2d 548,550 (1983); Clark v. State, 92 Idaho 827,830,452 
P.2d 54,57 (1 969); Murray v. State, 12 1 Idaho 9 18, 92 1, 828 P.2d 
1323, 1326 (Ct. App. 1992). Like a plaintiff in a civil action, the 
applicant must prove by a preponderance of evidence the allegations 
upon which the request for post-conviction relief is based. I.C. 5 
19-4907; Rursell v. State, 1 18 Idaho 65, 67, 794 P.2d 654, 656 (Ct. 
App. 1990). An application for post-conviction relief differs from 
a complaint in an ordinary civil action. An application must contain 
much more than "a short and plain statement of the claim" that 
would suffice for a complaint under I.R.C.P. 8(a)(l). Rather, an 
application for post-conviction relief must be verified with respect 
to facts within the personal knowledge of the applicant, and 
affidavits, records or other evidence supporting its allegations must 
be attached, or the application must state why such supporting 
evidence is not included with the application. I.C. 5 19-4903. In 
other words, the application must present or be accompanied by 
admissible evidence supporting its allegations, or the application 
will be subject to dismissal. 
Idaho Code Section 19-4906 authorizes summary dismissal of 
an application for post-conviction relief, either pursuant to motion 
of a party or upon the court's own initiative. Summary dismissal of 
an application pursuant to I.C. 5 19-4906 is the procedural 
equivalent of summary judgment under I.R.C.P. 56. Summary 
dismissal is permissible only when the applicant's evidence has 
raised no genuine issue of material fact that, if resolved in the 
applicant's favor, would entitle the applicant to the requested relief. 
If such a factual issue is presented, an evidentiary hearing must be 
conducted. Gonzales v. Stare, 120 Idaho 759,763,819 P.2d 1159, 
1 163 (Ct. App. 199 1); Hoover v. State, 1 14 Idaho 145, 146, 754 
P.2d 458,459 (Ct. App. 1988); Ramirez v. Stare, 1 13 Idaho 87,89, 
741 P.2d 374, 376 (Ct. App. 1987). Summary dismissal of an 
application for post-conviction relief may be appropriate, however, 
even where the state does not controvert the applicant's evidence 
because the court is not required to accept either the applicant's mere 
conclusory allegations, unsupported by admissible evidence, or the 
applicant's conclusions of law. Roman v. State, 125 Idaho 644,647, 
873 P.2d 898,901 (Ct. App. 1994); Baruth v. Gardner, 110 Idaho 
156, 159,7 15 P.2d 369,372 (Ct. App. 1986). 
On review of a dismissal of a post-conviction relief application 
without an evidentiary hearing, we determine whether a genuine 
issue of fact exists based on the pleadings, depositions and 
admissions together with any affidavits on file; moreover, the court 
liberally construes the facts and reasonable inferences in favor of the 
nonmoving party. Ricca v. State, 124 Idaho 894,896,865 P.2d 985, 
987 (Ct. App. 1993). 
111. 
ANALYSIS 
A. Cruel and Unusual Punishment 
Knutsen argues that his sentence constitutes cruel and unusual 
punishment in violation of the Eighth Amendment to the United 
States Constitution and Article I, Section 6 of the Idaho 
' Knutsen filed two virtually identical applications for post-conviction 
relief in the district court. Although the district court ordered the two cases 
consolidated, the court appears to have kept both cases open as two 
separate cases--CV. 04-3148 and CV. 04-3259. This appeal will dispose of 
C 
both actions. 
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Constitution. On direct appeal from his judgment of conviction, 
Knutsen argued that the district court imposed an excessive sentence 
under state law reasonableness standards. In summarily dismissing 
Knutsen's cruel and unusual punishment claim in the present case, 
the district court ruled that Knutsen was foreclosed from bringing 
the claim in his post-conviction relief action because he had already 
challenged the length of his sentence on direct appeal. 
The scope of post-conviction relief is limited. An application 
for post-conviction relief is not a substitute for an appeal. 
Any issue which could have been raised on direct appeal, 
but was not, is forfeited and may not be considered in 
postconviction proceedings, unless it appears to the court, 
on the basis of a substantial factual showing by affidavit, 
deposition or otherwise, that the asserted basis for relief 
raises a substantial doubt about the reliability of the 
finding of guilt and could not, in the exercise of due 
diligence, have been presented earlier. 
I.C. 5 19-4901@). This Court has considered challenges to the 
length of a sentence on cruel unusual punishment grounds in 
post-conviction proceedings. See Evans v. State, 127 Idaho 662, 
665, 904 P.2d 574, 577 (Ct. App. 1995); Gonzales, 120 Idaho at 
763, 819 P.2d at 1163. More recently, however, this Court held that 
a challenge to the length of a sentence on cruel and unusual 
punishment grounds could be raised for the first time on direct 
appeal. See State v. Jemen, 138 Idaho 941,946,7 1 P.3d 1088, 1093 
(Ct. App. 2003). This Court reasoned that cruel and unusual 
punishment arguments are so similar to and interrelated with claims 
of excessiveness under state law reasonableness standards that there 
is no reason to treat the two types of arguments differently with 
respect to any requirement for raising the issue below. This Court 
also reasoned that refusing to hear the cruel and unusual punishment 
argument on direct appeal if it was not raised below would spur 
more litigation in the trial courts as defendants sought to raise it 
through a Rule 35 motion or an application for post-conviction 
relief. 
In light of the decision in Jemen, we hold that I.C. 5 
194901(b) precludes consideration of a cruel and unusual 
punishment challenge to the length of a sentence in post-conviction 
proceedings because that challenge could be raised on direct appeal. 
A claim that the length of a sentence constitutes cruel and unusual 
punishment does not itself raise a substantial doubt regarding the 
guilt of the applicant. We cannot think of any reason that a 
challenge to the length of a sentence on cruel and unusual 
punishment grounds cannot, in the exercise of due diligence, be 
presented on direct appeal. Moreover, permitting post-conviction 
applicants to challenge the length of their sentences on cruel and 
unusual punishment grounds would spur more litigation in the trial 
courts, undermining the rationale for allowing the issue to be raised 
on direct appeal. See Jensen, 138 Idaho at 945-46, 71 P.3d at 
1092-93.' 
Knutsen asserts that his direct appeal was argued and decided 
prior to this Court's decision in Jensen, and he should therefore be 
permitted to raise his cruel and unusual punishment challenge in 
"ur holding applies only to cruel and unusual punishment claims 
challenging the length of the sentence. A cruel and unusual punishment 
claim challenging the conditions of confinement is properly brought in a 
habeas corpus action or perhaps a post-conviction relief action, but not in a 
direct appeal. See State v. Leach, 135 ldaho 525, 532-33,20 P.3d 709, 
716-17 (Ct. App. 2001). lo 
post-conviction proceedings. As noted above, this Court had 
addressed such challenges in post-conviction relief actions before 
Jensen clarified that such claims could be raised on direct appeal, 
with the consequence that they were therefore prohibited in 
post-conviction relief actions pursuant to I.C. 5 19-4901@). See 
Evans, 127 Idaho at 665,904 P.2d at 577; Gonzales, 120 Idaho at 
763, 819 P.2d at 1 163. We therefore hold that I.C. 5 19-4901@) 
procedurally bars cruel and unusual punishment challenges to the 
length of a sentence only in cases where, after Jemen, the defendant 
had an opportunity to bring a claim on direct appeal that the 
sentence was cruel and unusual. Specifically, cruel and unusual 
punishment claims challenging the length of a sentence are 
procedurally barred from being brought in post-conviction relief 
actions in any case where the direct appeal was remitted after the 
date of the Jemen decision. Such claims are also barred in any case 
where, even though the defendant did not file a direct appeal, the 
time for doing so expired after the date of the Jensen decision. 
Our holding does not, however, provide Knutsen with any 
relief. Knutsen already challenged the length of his sentence on 
state law reasonableness grounds in his direct appeal. The principles 
of res judicata apply when an applicant attempts to raise the same 
issues previously ruled upon on direct appeal in a subsequent 
application for post-conviction relief. See Stare v. Beam, 1 15 Ihaho 
208, 2 10- 1 1, 766 P.2d 678, 680-81 (1 988); State v. &Page, 138 
Idaho 803, 8 1 1 ,69 P.3d 1064, 1072 (Ct. App. 2003). A cruel and 
unusual punishment challenge to the length of a sentence is similar 
to and interrelated with a challenge to the length of a sentence on 
state law reasonableness grounds. 
Knutsen argues that the cruel and unusual punishment standard 
is easier to satisfy because federal law requires consideration of both 
the determinate and indetenninate of a sentence when 
reviewing a cruel and unusual punishment claim. When reviewing 
a sentence imposed under the state law reasonableness standard, this 
Court treats the minimum period of incarceration as the probable 
duration of confinement. State v. Sanchez, 115 Idaho 776,777,769 
P.2d 1 148, 1 149 (Ct. App. 1989). In Rurnmel v. Estelle, 445 U.S. 
263 (1 980), the Supreme Court agreed with a prisoner bringing a 
cruel and unusual punishment challenge that his inability to enforce 
any "right" to parole, for which he could have become eligible in as 
little as twelve years, precluded the Court from treating his life 
sentence as if it were equivalent to a sentence of twelve years. Id., 
445 U.S. at 280. Knutsen, however, has not directed us to any 
federal court decisions holding that the indeterminate portion of a 
sentence must be considered as the probable term of confinement 
when reviewing a sentence for cruel and unusual punishment. 
Moreover, this Court is constrained by the ldaho Supreme Court's 
decision that we should treat the fixed portion of a sentence as the 
term of confinement for purposes of appellate review of a cruel and 
unusual punishment claim. See State v. Matteson, 123 Idaho 622, 
626,851 P.2d 336,340 (1 993). Therefore, Knutsen's argument does 
not persuade us that the cruel and unusual punishment standard is 
easier to satisfy than the state law reasonableness standard. 
Indeed, we conclude that a cruel and unusual punishment claim 
presents a more difficult standard for the defendant. A sentence of 
confinement is reasonable under state law standards if it appears at 
the time of sentencing that confinement is necessary "to accomplish 
the primary objective of protecting society and to achieve any or all 
of the related goals of deterrence, rehabilitation or retribution 
applicable to a given case." State v. Toohill, 103 Idaho 565, 568, 
650 P.2d 707, 710 (Ct. App. 1982). Determining if a sentence 
constitutes cruel and unusual punishment requires a threshold 
comparison of the crime committed and the sentence imposed to 
determine whether the sentence leads to an inference of gross 
! disproportionality. Matteson, 123 Idaho at 626, 851 P 2d at 340; Srate v Brown, 121 Idaho 3135, 394,825 P.2d 432,491 (19921, Srare 
v. Olivera, 131 Idaho 628,632,962 P.2d 399,403 (Ct App 1998) 
This gross disproporrlondlty test is equivdent to the standard under 
the Idaho Constirution which focuses upon whether the punishment 
is out of proportion to the gravity of the offense committed and such 
as to shock the conscience of reasonable people. Brown, 12 1 Idaho 
at 394,825 P.2d at 49 1.  If an inference of such disproportionality 
is found, this Court must conduct a proportionality analysis 
comparing the sentence to those imposed on other defendants for 
similar offenses. Matreson, 123 Idaho at 626, 135 1 P.2d at 340, 
Olivera, 131 Idaho at 632,962 P.2d at 403. An affirmation of the 
length of a sentence on state law reasonableness grounds therefore 
inherently indicates that the sentence is not cruel and unusual 
Permitting an applicant for post-conviction relief to challenge 
the length of his or her sentence on cruel and unusual punishment 
grounds when an appellate court has already held on direct appeal 
that the sentence is not unreasonable would allow the applicant to 
raise the same issue previously ruled upon. We hoId that a 
challenge to the length of the sentence on cruel and unusual 
punishment grounds in post-conviction proceedings is barred by the 
doctrine of res judicata when the applicant argued on direct appeal 
that the sentence is excessive under state law reasonableness 
standards. Because this Court held that Knutsen's sentence was not 
excessive under state law reasonabIeness standards in his direct 
appeal, we hold that Knutsen's cruel and unusual punishment claim 
is barred by the doctrine of res judicata. 
B. Neuropsychological EvaIuation 
Knutsen next argues that a neuropsychological evaluation, 
prepared after completion of the proceedings in his criminal case, set 
forth evidence of material facts that require vacation of his sentence 
under I.C. 1) 19-4901(a)(4). The district court ruled that the 
neuropsychological evaluation did not raise a genuine issue of 
material fact to survive summary dismissal because it would not 
have required the district court to continue Knutsen's probation. 
Section 19-4901 (a)(4) provides for post-conviction relief where 
the applicant demonstrates that there exists evidence of material 
facts, not previously presented and heard, that requires vacation of 
the conviction or sentence in the interest of justice. This provision 
does not afford an opportunity for resentencing based upon changes 
in the offender's character, health, or mental condition occurring 
after the pronouncement of sentence which may, in hindsight, make 
the sentence appear more lengthy than necessary. Bum v. Stare, 126 
Idaho 253,254,880 P.2d 1241, 1242 (Ct. App. 1994). An applicant 
must present evidence of facts that existed at the time of sentencing 
that would have been relevant to the sentencing process and that 
indicate the information available to the parties or the trial court at 
the time of sentencing was false, incomplete, or otherwise materially 
misleading. Id., 126 Idaho at 254-55, 880 P.2d at 1242-43. See also 
Vick v. State, 13 1 Idaho 121, 125, 952 P.2d 1257, 1261 (Ct. App. 
1998). 
For the purposes of I.C. 5 19-4901 (a)(4), the sentencing process 
includes the probation revocation proceedings where the district 
court revoked Knutsen's probation and ordered into execution the 
suspended sentence which he is now serving. After revoking 
probation, the district court may order the suspended sentence to be 
executed or the court may reduce the sentence under Rule 35. 
Knutsen did request a reduced sentence at the disposition hearing. 
Therefore, the issue is whether the neuropsychological evaluation 
presented by Knutsen in his post-conviction action includes 
evidence of facts that would have been relevant to the sentencing 
process, including the probation revocation proceedings, and that 
indicate the information avail$ble at that time was false, incomplete. 
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or otherwise materially misleading See Bure, 126 Idaho at 253-55, 
880 P.2d at 1242-43. 
The neuropsychological evaluation concluded that the reports 
and testimony relied upon during the sentencing process did not 
clearly elucidate the severity of Knutsen's psychiatric difficulties. 
The neuropsychological evaluation conclusively diagnosed Knutsen 
with bi-polar disorder, a condition for which he was not being 
treated while on probation. The neuropsychological evaluation also 
stated that the prior reports did not fully comunicate  that Knutsen's 
psychiatric difficulties likely played a substantial role in his 
probation violations, particularly since he was not being treated 
adequately at the time. The neuropsychological evaIuation stated 
that, after being piaced on psychotropic medications while 
incxcerated, Knutsen was able to be significantly more compliant. 
If the court had been made aware of Knutsen's bi-polar condition 
and the potential for effective treatment at the time it ordered 
probation, it might well have authorized treatment for that condition 
while Knutsen was on probation. See LC. 1) 19-2523(2). See also 
Stare v. Leach, 135 Idaho 525, 532, 20 P.3d 709, 71 6 (Ct. App. 
2001). Information on Knutsen's unmedicated bi-polar disorder 
would also have been relevant to Knutsen's probation revocation 
proceedings. This case is therefore distinguishable from cases where 
the applicant has not submitted evidence indicating the facts before 
the court during the sentencing process were materially inaccurate 
or incomplete when presented. See Hollon v. Srare, 132 Idaho 573, 
581,976 P.2d 927,935 (1999); Bure, 126 Idaho at 25455,880 P.2d 
at 1242-43. 
The state argues the neuropsychologicd evaluation's assertions 
are not truthful because the reports and testimony provided during 
the sentencing process did elucidate Knutsen's mental problems. 
The portions of the record cited by the parties, however, support the 
neuropsychological evaluation's conclusion that the prior reports did 
not clearly elucidate the severity of Knutsen's mental health 
problems. For example, in testimony at the first sentencing hearing 
on September 5,2000, one rnental health professional suggested that 
the court needed a psychiatric evaluation to get a clearer idea of 
Knutsen's mental health issues. Testimony also indicates that his 
mental heafth conditions were still unclear at the disposition hearing, 
on April 27, 2001, particularly whether he was suffering from 
bi-polar disorder. The neuropsychological evaluation therefore 
directly addressed material questions that were unanswered during 
the sentencing process. 
The state also relies heavily on its assertion that the 
neuropsychological evaluation failed to establish that Knutsen's 
probation violations were not willful. If a probationer's violation of 
a probation condition was not willful, or was beyond the 
probationer's control, a court may not revoke probation and order 
imprisonment without first considering alternative methods to 
address the violation. Leach, 135 Idaho at 529,532,20 P.3d at 7 13. 
We conclude that the neuropsychological evaluation raised a 
genuine issue of material fact by calling into question whether 
Knutsen's probation violations were willful because it indicated that 
his unmedicated mental health problems likely played a substantial 
role in his probation violations. 
Further, the evaluation raised a genuine issue of material fact 
because it could have reasonably led to a different outcome at the 
probation revocation proceedings even without disproving the 
willfulness of the probation violations. The question whether a 
probation violation is willful is not the only material issue for the 
district court to consider in probation revocation proceedings. In 
deciding whether revocation of probation is the appropriate response 
to a violation, the court considers whether the probation is achieving 
the goal of rehabilitation and whether continued probation is 
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of the terms of hisprobation. This Court already determined in 
20 P.3d at 713. This is a discretionary decision. Id. See also I.C. Knutsen's direct appeaI, however, that the record in his criminal case 
$20-222. If the court determines that probation should be revoked, contained sufficient evidence that he had violated the terms of his 
the suspended sentence may be ordered into execution, or, probation by committing these acts. See Knutsen, 138 Idaho at 924, 
alternatively, the court is authorized under Rule 35 to reduce the 7 1 P.3d at 107 1. Knutsen has not submitted any additional evidence 
sentence upon revocation of the probation. See State v. Maland, 124 on the terms of his probation in the post-conviction relief 
Idaho 830, 833, 864 P.2d 668,67 1 (Ct. App. 1993). This, too, is a proceedings. Knutsen therefore has not stated a genuine issue of 
discretionary decision. Id. Knutsen's mental health was a factor that material fact as to whether his counsel provided ineffective 
the district court properly considered in making its discretionary assistance by failing to challenge the alleged terms of his probation. 
decisions throughout the sentencing process. The Knutsen also argues his counsel provided ineffective assistance 
neuropsychological evaluation could therefore have reasonably led by failing to present testimony from his grandmother and by failing 
to a different outcome at the probation revocation proceedings to further investigate and present evidence of his mental health 
I because it provided a significantly different picture from the prior problems. An ineffective assistance claim based on counsel's failure 
reports of the role Knutsen's mental health played in his probation to present evidence cannot satisfy the deficient performance or 
r violations. The question at the summary dismissal stage is not, as resulting prejudice prongs without providing the substance of the 
the district court ruled and the state argues, whether Knutsen has potential testimony or other admissible evidence of facts counsel 
proven that the neuropsychological evaluation would have should have discovered and presented. See Coorz v. State, 129 
compelled the district court to continue probation. Rather, the Idaho 360, 370-7 1,924 P.2d 622,632-33 (Ct. App. 1996); Lake v. 
question is whether Knutsen has raised a genuine issue of material State, 126 Idaho 333,336,882 P.2d 988,991 (Ct. App. 1994); Fox 
fact as to whether the neuropsychological evaluation would have led v. State, 125 Idaho 672, 675, 873 P.2d 926, 929 (Ct. App. 1994). 
to a different outcome if the court had the opportunity to consider Based on an affidavit by Knutsen's grandmother, she could have \ 
the evaluation when exercising its discretion in the sentencing provided testimony that, if believed, would have established that 
process. Knutsen did not willfully violate the term of his probation requiring 
We conclude that the district court erred in summarily him to report to his probation officer. At the evidentiary hearing on 
dismissing Knutsen's claim that the neuropsychological evaluation the probation violations, the probation officer testified that she left 
set forth evidence of material facts that require vacation of his a telephone message with Knutsen's grandmother requesting a 
sentence. meeting, and Knutsen's grandmother subsequently informed the 
C. Ineffective Assistance of Counsel probation officer that she had relayed that message to Knutsen. 
Knutsen also argues that he was provided ineffective assistance Knutsen testified that he was not given the message. Knutsen's 
of counsel at the probation revocation proceedings. In Knutsen's counsel did not present the testimony of Knutsen's grandmother, 
direct appeal, this Court held that the state presented substantial who averred that she did not relay the message to Knutsen and did 
evidence that Knutsen had violated the terms of his probation by not inform the probation officer that she had relayed the message. 
absconding supervision, failing to report to his probation officer, Additionally, Knutsen argues the neuropsychological evaluation 
and failing to attend substance abuse counseling. See Knutsen, 138 demonstrated that, if his counsel had further investigated Knutsen's 
Idaho at 924, 71 P.3d at 1071. Knutsen argues his counsel was mental health problems, his counsel could have presented evidence 
ineffective because he failed to challenge the terms of Knutsen's that his unmeditated mental health 
probation and failed to present mitigating evidence. The district problems caused him to violate the terms of his probation. 
court summarily dismissed Knutsen's claim of ineffective assistance Knutsen has raised a genuine issue of material fact as to 
after finding his factual assertions insufficient to support the claim. whether his counsel's performance was objectively unreasonable in 
A claim of ineffective assistance of counsel may properly be investigating and presenting evidence. The testimony of Knutsen's 
brought under the post-conviction procedure act. Murray v. State, grandmother clearly would have been pertinent to his defense that 
I 12 1 Idaho 9 18,924-25, 828 P.2d 1323, 1329-30 (Ct. App. 1992). his grandmother never relayed his probation officer's message to 
! To prevail on an ineffective assistance of counsel claim, the him and, based on her affidavit, her testimony would have 
defendant must show that the attorney's performance was deficient contradicted the probation officer's testimony. Additionally, the 
and that the defendant was prejudiced by the deficiency. Strickland testimony on Knutsen's mental health presented by his counsel at the. 
v. Wmhington, 466 U.S. 668, 687-88 (1984); Hmserr v. Srare, 127 probation revocation proceedings merely indicated that the full 
Idaho 3 13,316,900 P.2d 221,224 (Ct. App. 1995). To establish a extent of Knutsen's mental health problems was still unclear at that 
deficiency, the applicant has the burden of showing that the time. Based on the neuropsychological evaluation, Knutsen's 
attorney's representation fell below an objective standard of unmedicated mental health problems could have been presented as 
reasonableness. Aragon v. State, 114 Idaho 758, 760, 760 P.2d 
1 174, 1 176 (1988). To establish prejudice, the applicant must show 
a reasonable probability that, but for the anorney's deficient 
performance, the outcome of the proceedings would have been 
different. Aragon, 1 14 Idaho at 76 1, 760 P.2d at 1 177. This Court testimony of Knutsen's grandmother and additional information on 
has long adhered to the proposition that tactical or strategic Knutsen's mental health problems raises a material question 
decisions of trial counsel will not be second-guessed on appeal regarding the vigor and competence of his counsel's representation. 
unless those decisions are based on inadequate preparation, See Vick, 13 1 Idaho at 124-26,952 P.2d at 1260-62. 
kForance of relevant law or other shortcomings capable of objective Knutsen has also raised a genuine issue of material fact as to 
whether he was prejudiced by his counsel's failure to investigate and Wluation. Howard v. State, 126 Idaho 23 1,233,880 P.2d 261,263 
present evidence. We note that the prejudice prong does not require 
3 
proof that counsel's errors definitely would have altered the outcome 
of the proceedings. See Milburn v. State, 130 Idaho 649,659,946 
to attend substance abuse counseling were not violations P.2d 71, 81 (Ct. App. 1997). Rather, it requires a reasonable 
z;*c** &;*a 
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his probation requiring him to report to his probation officer. The 
neuropsycholog~cal evaluation indicates that presentation of a 
thorough report on Knutsen's mental health would have called Into 
question whether any of Knutsen's probation violations were witlful 
and would have established he may have been able to successfully 
complete probation if properly medicated. There is a reasonable 
probability that such evidence would have prompted the distnct 
court to continue Knutsen's probation or to reduce his sentence after 
revoking probation The district court erred in denying Knutsen an 




Idaho Code Section 19-4901(b) procedurally bars cruel and 
unusual punishmcnt challenges to the length of a sentence in cases 
where, after State v. Jensen, 138 Idaho 941,7 1 P.3d 1088 (Ct. App. 
20031, the defendant had an opportunity to bring a claim on direct 
appeal that the sentence was cruel and unusual. Specifically, cruel 
and unusual punishment claims challenging the length of a sentence 
are procedurally barred from being brought in post-conviction relief 
actions in any case where the direct appeal was remitted after to the 
date of the Jensen decision. Such claims are also barred in any case 
where, even though the defendant did not file a direct appeal, the 
time for doing so expired after the date of the Jensen decision. 
Because Knutsen challenged the length of his sentence on direct 
appeal, his post-conviction claim that the length of his sentence 
constitutes cruel and unusual punishment is barred by the doctrine 
of res judicata even though his direct appeal was final prior to 
Jensen. 
The neuropsychological evaluation attached to Knutsen's 
application for post-conviction relief, however, presented evidence 
of facts that would have been relevant to the sentencing process and 
indicate that the information available at sentencing was incomplete. 
Knutsen has also raised a genuine issue of material fact as to 
whether his counsel provided ineffective assistance at the probation 
revocation proceedings. Knutsen is therefore entitled to an 
evidentiary hearing to determine whether he can demonstrate that 
there exists evidence of material facts, not previously presented and 
heard, that requires a resentencing hearing or a new probation 
revocation proceeding Accordingly, we reverse the district court's 
order summarily dismissing Knutsen's application for 
post-conviction relief. We remand for an evidentiary hearing on 
whether Knutsen is entitled to a new probation revocation 
proceeding or resentencing in light of the neuropsychological 
evaluation or his counsel's ineffective assistance. Costs, but not 
attorney fees, are awarded on appeal to Knutsen. 
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PERRY, Chief Judge 
Ruth M. Cheeney appeals from the district court's order of 
restitution and judgments of restitution. For the reasons set forth 
below, we vacate the judgments of restitution in favor of Wells 
Fargo Bank and Stuart Allan and Associates and remand for entry 
of an amendedjudgment of restitution payable to the direct victim 
of Cheeney's crime. 
I. 
FACTS AND PROCEDURE 
As an employee at a doctor's office, Cheeney was responsible 
for billing and deposits, including deposits of checks received for 
the doctor's services, into his account at Wells Fargo Bank. When 
making the deposits at Wells Fargo, Cheeney would apparently 
deposit all checks but one, instructing the teller that one check 
needed to be cashed for use at the doctor's office. Cheeney would 
keep the cash. In August 2003, the doctor terminated Cheeney's 
employment for allegedly procuring fraudulent prescriptions and for 
irregularities with office petty cash. The doctor soon thereafter 
discovered that substantial amounts of money were missing. 
Cheeney allegedly embezzled over $200,000 between January 2000 
and August 2003. 
Thereafter, Wells Fargo entered into a settlement agreement 
with the doctor, whereby the bank paid the doctor $157,500 for 
losses he incurred as a result of Cheeney's theft. Additionally, 
Safeco Insurance Company apparently paid the doctor $15,000 for 
his loss. Stuart Allan and Associates, a collection agency, began 
pursuing the $15,000 from Cheeney on behalf of the insurance 
company. - .  
The state charged Cheeney with grand theft. I.C. $$  18- 
70 
CjZi6512Oi38 14: 44 20284712~7"9 MODERN DRUG --- 
/;$:$a PAGE 82 gig 3 




STATE 01;: DAHO, 
Responhnt. 
1 
1 Case Me. CV 0700126 
f AF'FlDAW OF CHERYL W Z U E  





COWS Now CheeI Willitl, fjlmt being duly sworn &poses and says as follows: 
1, I mi the wi fe  of Fred Willie, the DcfendantlPatitioner herein a d  make the sttamnm~~ 
2. I: have been married to Fred for for& one and one half years, have resided with him fbr 
ttr& emire ~~~ ~ n d  have obsemed tke h p w n t  and lass of various of his physical functions 
over fhe years. 
3. Beginning in the mid 1Ws, my h ~ b d  kgaa ro cowlain to me ruad others of a 
srif331css, loss o f  feeling, mutnhes wd calbss  in his b d s .  I a s m d  6.lar this was associated 
with his diabetes and circulatorg problems. By the late 90's he bcgm wearing gloves at all times, 
except wha e e  m d s  or u.i.xslhjag or s1ccphqg. He. wntinM that v i c e  though 2006, 
AFl3DAVIT OF CHERYL WLTE SUPPORT OF POST COhlrICnON RELIEF -1 
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4. Ln 1%9he%w a fi&g M e  h the ktchen sink h our home in Monrpelia 
and tan the knife through his finger infiicting a deep cut. Sti\rt&g nearby, I immcdi&ly saw the 
i n j q ,  but F d  did not react to the cut, nor appanndg feel my p a  aor b o w  he nac kjwd 
until he saw the rc%ult&g blood 
5. Two or three times in the late 1990's md as recently as 2005, when Fred nss cooking 
by boiliilg w a r  in tbe kitchen to preparc ears af cam fin fmify dinners, 1[ observcd him reach 
into a boiling pot or contaizer on thc stove to pull out the e m  one by one. While and &r doing 
so, he did not eqress  any obvious s e n d o n  of pain and did not suf?"r my bum or blisters from 
this pfocess, It heme a sow= ofamuxmmr for our f d y  members to watch Fr& do this, 
6.  1 ww with Prwl for S W W ~  rs~~etings Mrh doctors in Idaho Fdfs bcttYacn .I 995 and 
200 1. when he reported his hnnd m ~ m s ,  including a gross loss of fwling, to t k r n  and am 
atvare of my own knaujledge that be had comtiw mgey for that condition in 1998. 
7. Be&naing in about 1995 or 19%. Fred became unable to muse himself sufficiently to 
h e  sexual htcrcamc wlth me as we had pmviowly doat: dwbp ow- msurriage. 
8. 1 ww with him at thc Salt Vetmans Hospital ia J m q  of 200 1 Pvhcn be reported 
t b ~ s  histmy of smual impotence atxi was formally diagnosed witb erectile dyshction. 
9. 'IQ rn3 obsmation, Fred was heapable of eming ar feeling any significant detail or 
object in either of his hands by 1998 a d  woad not have been able to t;tma.Ily Stimulate himself 
nx anyone cisa because of his sensory problems and sjlnptams well hefore the S m r  of 1 W, 
cenrrary to w h t  the jury concluded in the ~ & d  cast. 
10. f told Mr. bark,  of my observafiorla, knowledge and opinion an these points in a 
meetin8 in Hai!ey s~veral weeks or months before the tfial cyld also ma& bjm aware ~s did Fred, 
A.FnT)AW OF CHERYL %'EL% SUPPORT UP POST CONVICTION mLEF -2 
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that oltacr &mjly mmhctrs, frjends md m~dicd persome1 codd su-tiars: these f~c\ts abut tht 
nmtsness in his h d s  md erectlie prohlms, 
11 .  I don't m m l k  if I did it on my o m  ini6aiive or nt m a c ' s  rapes?. btVt 1 
obtained the medical reports which are amhed to %lr, Lmy's m&~it as E*ihits %A" and 
"£3" and dcfiv- those tu Mr. R o d  Either by mail or in person before the ma1 to fufihcr 
substanhte tbr! e v i d a e  of Fred's lack of sc:xud &rojM and the h m t a t  of his stnsc a i  
touch, 
l2  was available to M& atld m a g y  anadd each day of the ~ k j d  ui , buy 
Ebatk did not CAI rrrr: of even p w e  we to be ~ ; 7 3 U 6 j  as a Wihm~. 
13 Among others who p m m y  observed my ~~usbmds insensitivity in his b d s ,  his 
h b l h g  for objects. imersing them in boiling water, w w t l y  w&ng gloves, and &%ring 
his mnterrlpmeous comments ahut the problem an Mie Willie, our Son, who resides in 
MantpelQr, ~itjmn Pas~ey, our daughtw of Alphe Utah, bm Willie, a sister in law h m  
Pocarrllo find Haold Olson, our local p b a c i s t .  .U of these paople attend all or significant 
porrions vf the criminal trial and wa:: imdiately  atvsilablc and Piifling to testify during the 
Dcfcnx case, had thty been prepared or called to do so. 
14. X believe all ofthe medical pcrwmel listed in Mr. Leroy's Affidavit. and mentioned 
iu the medical rtpfic; mched to it RY Exhibit3 "A" itnd "B" wwe tbe hdividuais W Fred aad I 
prnsadly met m d  discussed his medieat symptoms with at the dates, times and l d o n s  stated 
tn heir medical report entries. I petscrdl.y saw those individuals inspect, test, obserse and 
d i e s c  Fr&% hands sod the condrition of his losf af sensation, feeling and towh dwing these 
a~p0in-b. fa 8s is ~ w n  to me, all of those indiviM5 a~ ~ ~ l l  ~ ~ ~ r d s  w-hich 
MFIDAVI"T OE: CHE;2ylt W ~ L E  SUPPORT OF POST CONVICTICE4 RELW -3 




they rjub*quaay provided to me at rny request and whcb I gave to Mr, Roark k f o ~ e  trial  ere 
amable tc, 'be s u b p m d  to appear or be pxesented et. Fred's t15nial, 




County of'Bew Lake ) 
On Uus 05 d*? of Fcbnwy. 2008, before me: a notary public, pcrsolrallq- awnred  
Ilhery-i Willie, knw.~~ or idmtified by me to be xtht person whose name is sul-rsi;rihcd to the 
sit.hin ib-ent, and acknovc'Ie@ed ta me titat she executed ths same. 
TN 'UVITXT,SS "KT-ENOF, I fiavs Ime-anW stt my h d  md a9Ci.ied my official seal thf: 
day and year in * i s  pxt$~cate k t  above ~rinm. '. % 
A-- 
Norar) Pub: f o P , o d  , 
Residing at 
My C o d s s i o n  Expkcs: 7- 7- / O 
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DAVID H. LEROY 
Attomey at Law 
I130 East State Street 
Boise, Idaho 83712 
Telephone: (208) 342-0000 
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STATE OF IDAHO, 
Respondent. 
1 
1 Case No. GV 0700126 
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1 WTLLIE IN SUPPORT OF POST 




COMES Now Defendaneetitioner Fred Willie, first being duly sworn, deposes and says 
as follows: 
1. I am the Defendant and Petitioner in the above entitled case and make the statements 
contained herein of my own personal knowledge. 
2. I was born on September 1 I*, 1937, am currently 70 years old and have been 
incarcerated as an inmate at the Idaho State Penitentiary since my sentencing in this case on 
April 28, 2006. 1 was diagnosed with cancer of the bladder on July 17", 2007. Surgery on that 
condition was not accomplished until October 3,2007. The operation confirmed the existence 
and attempted the removal of a fast growing uretheliral carcinoma. My post operative follow-up 
while in custody has been incomplete and problematic. Further, surgery is needed. 
3. The cancer issues are only my most recent medical complications. I had a tumor 
AFFIDAVIT OF PETITIONER FRED WILLIE IN 
SUPPORT OF POST CONVICTION RELIEF -1 
removed in 1965. Since 1971,I have had back problems. In 1982,I experienced a beart attack 
and was diagnosed with heart disease. I was found to be diabetic in 1991 and took insulin until 
July, 2006. I had a heart bypass operation in June of 1998. 
4. More material to this case, I began to experience significant Loss of sensation and 
range of movement problems, aIong with shooting pains in both my hands in about 1991. My 
fingers constantly felt cold and I dropped objects and became unable to pick up some items from 
flat surfaces. My feet and toes also became numb. Since 1996, I have been unable to get or 
sustain an erection in my penis. This loss of activity and sensation occurred at about the same 
time as the other extremity conditions. 
5. In September of 1998, I saw Dr. Paul H. Daines fro those symptoms. He diagnosed 
them as carpal tunnel syndrome, with the right hand being more severely affected than the left. 
He operated on my right wrist but no relief was obtained. 
6. To address the coldness in my hands, I began wearing gloves at most times of the day, 
except when eating or sleeping. Because the numbness, cold and shooting pains did not abate, 
Dr. Daines referred me to Dr. Stephen Vincent of Idaho Falls Neurology. 
7. Dr. Vincent's office concluded that my hand, finger and feet problems were 
neuropathy resulting in significant extremity damage from my diabetes. As the symptoms were 
getting worse, he referred me to the Veterans Administration Hospital in Salt Lake City. 
8. I was initially seen in Salt Kale by Nurse Practitioner Penny Jensen in June of 2000. I 
gave her a history of my loss of hand sensation and function and of my diabetes. I went back in 
September 2000 and say Ms. Jensen again, this time with Doctors Silas and Jackson to further 
evaluate, diagnose and treat my hands. 
AFFIDAVIT OF PETITIONER FRED WILLIE IN 
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9. In January and February of 2001 I went back twice more to the Salt Lake V.A. 
Hospital seeing Dr. Gordan A. Smith of the Neurology staff and Nurse Practitioner Jensen again. 
While their testing and diagnosis confirmed the conditions in my hands, nothing they prescribed 
was successful in relieving or reducing either my severe hand symptoms or my erectile 
dysknction. 
10. Both of those conditions were acute and continuing on and during the dates of 
October 13, 1999, July 2001 and the Summer of 2003 when the jury found that I had engaged in 
manual genital contact for the purpose of sexual gratification. On all three of those dates or 
periods my damaged and desensitized hands were incapable of such a use and my erectile 
dysfbnction negated penile sexual excitement. Further, contrary to the testimony of Police Chief 
Dave Higley, I had not been capable since 1996 of getting or sustaining "an erection" which 
would show as a "huge bulge" in pants during a police interrogation on the night I was arrested 
in 2005. 
11. Upon information and belief, I am aware that readily obtainable medical records and 
the testimony of third parties, including doctors, non-medical personnel, and even family 
members exist to verify and prove the existence of my extreme loss of sensation and function in 
my hands. For example, in 1999 I was washing a fishing knife in the sink and deeply cut my 
fingers without realizing it because of the loss of sensation in my hands. My wife observed the 
blood and called the injury to my attention. I have frequently over the years "entertained" my 
extended family by pulling cobs of corn from boiling water on the stove at holiday dinners 
without experiencing either pain or subsequent blistering. My constant wearing of gloves has 
been observed for nearly ten years by dozens of people. 
AFFIDAVIT OF PETITIONER FRED WILLIE IN 
SUPPORT OF POST CONVICTION RELIEF -3 
12. After I was charged with these crimes, I retained Keith Roark, attorney at law as my 
defense counsel. To consult with him prior to trial and to prepare my prospective testimony I ** 
met with him on at leastA occasions, twice at my residence, once at his office in Hailey and 
finally on the evenings before and during trial. During such meetings he was informed of my 
medical history and of my strong desire to testify on my own behalf. We also provided him with 
medical records, including those from the Salt Lake V. A. Hospital see (Exhibit ""B" to the 
Affidavit of David H. Leroy) attesting to my hand and erectile disknctions. 
13. Our mutually agreed plan, until the prosecution rested its case, was that I would 
testify, deny my guilt, and cover medical issues such as those described above. 
14. However, at the last moment Mr. Roark unilaterally determined as his strategic 
choice for me not to be called to the witness stand. Because he had not prepared the collateral 
third party medical testimony and obtained the readily available medical records, the evidence of 
my loss of function and sensation in both my hands and my penis which could have regated and 
rebutted the central allegations of the prosecution, went unpresented to the jury. 
15. Without critical negative evidence on my lack of ability to engage in manual-genital 
contact that could or would be sexually stimulating to me, the jury convicted me of three such 
counts. 
16. I believe that Mr. Roark's failure to investigate, obtain and present evidence on these 
medical issues constitutes inadequate and ineffective assistance of counsel. With this evidence 
for consideration, I believe the jury may well have acquitted me on all counts. 
Further Your Affiant Sayth Naught: 
AFFIDAVIT OF PETITIONER FRED WILLIE IN 
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DATED This l2 day of December, 20 
STATE OF IDAHO ) 
:ss 
County of Ada 1 
011 this IP day of December, 2007, befare me, a notary public, personally appeared 
Fred Willie, known or identified by me to be the person whose name is subscribed to the within 
insmment, and acknowledged to me that he executed the sam /"r 
IN WITNESS THEEOF,  I have her 
day and year in this certificate first above writte 
Residing at Boise, Idaho 
My Commission Expires: (0  
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Attomey at Law 
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Boise, Idaho 837 1 2 
Telephone: (208) 342-0000 
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COMES Now David H. Leroy, first being duly sworn deposes and says as follows: 
1. I am the post conviction relief attorney for Fred Willie, the Defendaneetitioner herein 
and make the statements contained herein of my own personal knowledge. 
2. Attached hereto as Exhibit "A" is the September 22, 1998 Medical Evaluation of Dr. 
Erieh W. Garland and Nurse Helene Poulos-Edmo of the office of Dr. Stephen G. Vincent, Idaho 
Falls Neurology, describing their findings as to Mr. Willies reported historic loss of sensation, 
and function in his hands, arms and feet more than twelve months prior to the first manual- 
genital incident alleged to have occurred October 13, 1999. 
3. Attached hereto as Exhibit "B" is a series of medical intake diagnostic and treatment 
notes from the official records of the Veterans Administration Hospital in Salt Lake City, Utah. 
Spanning from June 7,2000 to January 25,200 1 they report the involvement of four different 
AFFIDAVIT OF DAVID H. LEROY IN SUPPORT OF POST CONVICTION RELIEF - 1 
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medical specialists in recording, evaluating and diagnosing Mr. Willies hand and penile dis- 
functions. These consultations occuned well before the July of 2001 and summer of 2003 
incidents for which he was convicted. 
4. By telephone, on or about the 5 I h  day of February, 2008, I personally contacted or 
verified the following location, availabiliv, telephonic and office information for these medical 
personnel who have treated Fred Willie and who prepared historical records and would have 
personal knowledge of his medical history, symptoms and loss of hand and erectile function at 
times and to degrees material to the allegations in this case: 
A. Records Custodian, Salt Lake Veterans Administration Hospital, (800) 61 3- 
40 12 
B. Paul H. Danes, M.D., (208) 847-1069, Montpelier 
C. Stephen G. Vincent, M.D., (208) 522-4823, Idaho Falls 
D. Erich W. Garland, M.D., (208) 227-0158, Idaho Falls 
E. Nurse Practitioner, Penny Jensen, (801) 582-1565, Salt Lake Ambulatory Care 
F. Dr. Gordan A. Smith, M.D., (801) 582-1565, Salt Lake, Neurology 
G. Dr. Christopher G. Jackson, M.D., (801) 582-1565, Salt Lake, Rheurnatology 
Dated This 7 day of February, 2008. 
Further Your Affiant Sayth Naught: 
AFFIDAVIT OF DAVID H. LEROY IN SUPPORT OF POST CONVICTION RELIEF -2 
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STATE OF IDAHO ) 
:ss 
County of Ada 
?*"' 
On this day of February, 2008, before me, a notary public, personally appeared 
David 13. Leroy, known or identified by me to be the person whose name is subscribed to the 
within instmment, and acknowledged to me that he executed the same. 
IN WI'PNESS THEWOF, I have hereunto set my hand and affixed my &cia1 seal the 
day and year in this certificate first above written. 
\ \ , , \ \ \ \ ~ ~ ~ ~ ~ ~ f f l t , / /  
\\ qp\EE 0&/// *\ P.. . ---.... 4% * p* 
6 '*. % -. 5 
2 :' 9OTARp : 2 2 .  - .  .. - .  . & z Notary Public .For ldaho  - .  . - = - - I) - = # .  . - 
4 
. - Residing at Boise, Idaho 
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Paul W. Dairies, M.D- 
455 Wasbinflon S t .  
M n t p l i e s ,  I D  83254 
Re: Fred Willie 
DOR: 09/11/37 
on Sept-r 2 2 ,  1998, w e  had the pleasure to evaluate E'rr?d Willie, who is a 
62-year-old right-mded male. 
CBXEF CtX4PWm; Right am wsakness. 
B I S ~ R Y  OF S- I[&LHESS: The patient was diaqxiosed with carpal tunnel. 
syndrome of the right mist i n  I k % c e r  1997. Electrodiapostic studies were 
done i n  Zogan by Dr. ~elville Which s h m  xiiot~r mndacrtion velocities were 
just h l a w  the lower limits of normal, with a li.mited needle being 
normal. In 1965 the patient had a tumor remove from the right axillary area 
and was told that  there were large streamrs of tumor involved which were 
taken out, possibly d m g i n g  me nerve in that arm. Since that surgery the 
patient has fiad i n t e w t t e n t '  discomfort and numbness. Howev ,  those 
symptom worsened approximately five a .  Since then ma p a t i e n t i s  
right a m  has became weaker  and he i ing it- out of his b d  mre 
readily as he does not  have a go& grasp. The numbness in that extremity is 
prolonged, with shooting wins up the right am. He also camplains of the 
right arm being extremely cold. !l%e patient was diagnosed with diabetes in 
1991. Over the years he has developed numbness, tingling, and painful f e t  
bilaterally. Sanetimes he cannot even walk because of the plantar pain with 
pressure. 
TESTING: The patient had a cardiac workup in ;rune 1998 with sxdxzequent four 
vessel coronary artery bypass graft at: McKay Dee Ruspital i n  Ogden, Utah. 
REVIEW OF SYSTRMS: As described in the history of present i l l n e s s -  He is am 
insulin diabetic since 1991. In 1982 he had a mymardial infarction and was 
diagnosed w i t h  heart disease. The patient has had intermittent buck pxobleau;: 
since 1971. The pa t ien t  states that his bowel and bladder functions axe 
normal. He does not have m y  gastrointestinal concerns a t  t h i s  time. He has 
2&M) Charming Way, Snite 220, Idaho Falls, ID 83404 
bw bn 7" 
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Re: F r e d  Willie 
n o t  had any recent i l l n e s s e s  or zrespi ratory i n f e c t i o n s .  The patient 
does not sleep well because of khe n-ness and tingling i n  h i s  arm and his 
feet. E e  denies  balance problm or m q / m n c e n - t ; x a t i o n  dlfficult;j..es. 
IiCATf-S: Lapid, nrkacin, artd in su l in  i n j e c t i o n s .  He also takes 
Tyfenol 3 for sleep p.r .n.  
TES: P e n i c i l l i n .  
PAST ve. The pettient describes h i s  general  health as 
fair. 
SmGIclriL HISTORY: Right &llastzy tumor removal 1965. Form vessel CABG in 
June 1998, 
LY HXSTORY: The patient's mther had arthritis, heart disease, and 
hypertension. D i a b e t e s  is  also heavy on the mother's s i d e .  
P~ZRSOHAL A?UI s o c l ~ ~  HZSTCIRT: The patient is retired and i n  the past has 
worked as a manager i n  a truck stop. He is married and has three adult 
children, a l l  i n  good health.  H e  does not drink alcohol or caffeine. He 
does not smoke tabacco products although did i n  the past. H e  weighs 212 
pounds arid height  its 6 feet 1 inch. 
GENERAL m P m :  The p a t i a t  is a l e x t ,  oriented,  w i t h  clear and fluent 
speech. Cognition, concentration, and attention are normal. 
EE!EZT: Head is normocephalic and a tramt ic .  The patient hss no 
thyromegaly, cervical rigidity, or  carot id bruits. 
Cranial nerves TI, III, ICV, and VI are in tact ;  visual fields are full to 
finger count without extinction. F3rtraocular movements are i n t a c t ,  without  
nystagms . Pupils are 3.5m/3.5mm8 lcound, and reactive to light and 
aceamation. ~isks are pale in appearance. 
Cranial nerves V and VfI: Motor and sensory are i n b e t .  There i s  no facial 
asymmetry. Goczd facial strength. 
Cranial nerve VIIl: Searing i s  intact to whisper bilaterally. 
Cranial nerves IX, X, and XIT: Gag reflex and ability to swallow are intact- 
Palate is midline and elevates ~ymmetrically. Tongue is midline with no 
a m t r i e s  of movement. Muc~sa is pink and moist;. 
Cranial nerve Xr: mapezius and sternocleidomastoid strength is i n t a c t .  
Cranial nerves 11 tkrough XI1 are overall normal. 
PAGE 62 
Paul 8. mines, H.D. 
Sept t 22, 11398 
Page 3 
Re: Fred Willie 
DEEP T Tricfitps, biceps, d b~c'acboradiwlis are 1 - f z  
bilatera2ly. Patellar and Acgilles are absent bilaterally. There is no 
sustained ankle clanus. Babinski response is equiv~=al bilaterally. 
OR: The patient has an o b i o w  right triceps muscle atrophy. Overall. 
e n a h  testing of the r extremity is 4-/5. The patient  has 
right-sided ulnax w e d e s s  dsmtame exteading into the shoulder 
and overlapping with the G7 Right phalc;n1s and T i n e 1  ' S  signs are 
positive. The patient U s  g in the left upper extremity and bath 
lower &remitias, rated at 5+/5. I 
SENSORY: Pinpxick, touch, t rature, and vibration testing are i n t a c t  i n  
the upper extrenities except for the second, third, and fourth fingers of the 
right hand wherein the patient expressed decreased tc;.;llsrperature sensation. 
The patient has absent vibratoyy sensation in the distal lower extremities. 
Touch, teaperature, and pinprick sensations are alsa U n i s h &  in the distal 
lower extremities. 
PROPRIQCGPTIOH: Fine mtor mw-nts are inkact; alternating hand mvements 
and fihger to nose testing is normal. 
CEREB~~LTAR: Gait is s m t h  with a h and t r i c  stride. 
Balance is steady; Rordxtrq negative. 
CARDXAC: B1ood pressure is 140/78, heart rate is 7 6 ,  w i t h  a regular rate and 
rhythm w i t h  a mumor auscultaled. 
L W S  : Respiratory rate is 16; clear and equal breath sounds are 
auscultated. 
SKxH: Turgor is good. No significant lesions or rashes assessed. 
IMPRESSION: 
I. Consider carps1 tunnel syndrome. 
2. Ulnar radiculopathy. 
3. Palyneuropatky of diabetes. 
RECCMWZMDATXONS: We would like to get a Bl2 level, thyroid panel, and 
hemoglobin A1C. We will schedule the patient for nerve conduction testing 
and EMG af the right upper e r d t y .  W e  will start the patient  an Neurontin 
300 mg, one capsule t . i . d .  for polyneuropathy- We will keep you informed as 
t o  the results of his t e s t i n g .  
MODERN DRUG F#* 
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Re: Fred Willie 
Thank you for referring this patient for evaluation. 





1 4. Right ITe Numbneee: Follow up with Rhevmatology 
5. Em: Fecal Occult Blood : Due to be miled in. 
Flex sig:  ~cbeduled 
Right temple skin tag: removed by green surgery 
F l u  vaccine: 12/01 
meumovax - 1999 
TD: today 
1 RTC 3-4 months 
l e e /  PENNY R JENSEN 
MS, CS, FNP, NP-C 
Signed: 01/2s/2001 14:QU 




Result m i  ts Ref. range 
0.460 ng/m~ 0 - 5 
/es/ PEXNY K 5EN6EN C-FNP 
MS, C S ,  FHP, NP-C 
signed; 02/15/2001 18:06 
- 
TITLE: H&P B E X J R O ~ ~  
DATE OF NOTE: JAN 08, 2001@08:28 ENTRY DATE: JAN 08, 2001@08:28:18 
AUTHOR: S M X T H , C Q W H  A EXP COSIGIQZR: 
URGmm: STATUS: m L $ m  
I CC: Hand stiffness 
HPI: 63 year old m a  complain^ of hand stiffness. It started 6-7 years 
ago in  tip^ with cold, "nunibingn, felt funny to touch (a lack of feeling) 
It started in the middle two a d  then spread. It firm only involved the 
right hand but 3 years ago started in the left. Hie feet have been 
"deadn, the right 3 years ?go, the left 2 years. The feeling is similar 
to t h a t  in his hands. His hands arent quite aa "deadn as hie feet and 
they dont get as cold aB his handa. The abnormal feeling in his  harid8 
exteada to the MCP. CTS release on the right wasat helpful 3 years ago. 
He ha8 a history of DM since 1990. Hi8 blwd sugars have been averaging 
I 
PAnENT NAME AND ADDRESS ~ h m i c a l  irnHntlns, n e v b b l e f  f VISTA Electr~nlc Medical Dacurnentatlon 
WILLIE, FRED 
421 SO 7TH 
MONTPELIER, IDAHO 83254 Printed at SALT LAKE CITY HCS 
MODERN DRUG PAGE 07 
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Progress Note Printed On A U ~  20,20% 
I 
150-160 although they have been up to 220 recently. Hfs handt3 feel weak. 




CABG X2, last 1998, no currC-?;nt syptam 
Kypercholesteremia 
Cataracts 
e/p CT6 release 
I Meds : Gee profile 
Fhx : 
DM in aunts and uncles, mother ( 8 6 )  
Negative Ear neurapathy or foot deformity 
SOC : 
i Semiretired, nrns hotel, use4 to run a truck stop 
Quit tobacco 2 0  years ago. ' No alcohol 
1 ROS as above 
I Exam : 
General exam reveals mild limitati~n of finger flexion, particularly on 
the right. H e  has dusky n a i l  beds. Pulses are intract;. He has atrophy, 
red feet. 
Mental status intact. 
CN: N1 fundi, PERfZLdi, EDMI, VPFCB, face slighlty asymmetric with redused 
left NLF, facial seneation inctact, SCM intact, Tongue and palate in d. 
Motor: atrophic feet but normal tone and strength 
Coordination normal 
Heel toe and tandem gait n ~ m l  
Sensation to pin reduced below the mid hand and mid shin. Vibration 
absent in the toes, reduceek at the MCP and DIP in U E .  
Abse~~t AJ. reflexes elsewhere reduced but present. Toes mute. 
Laboratory ev'aXuation has included NL WFSSR, ANA SPEP RF BIZ, FOlate, TSH 
a d  RPR. 
I Impression: 
I Diabetic neuropathy with hand pain and autonomic dysfunction manifesting as ED. No further evaluation i s  necessary. Strict glycemic control is 
I 
PAnENT NAME AND ADORLSS (MeC;hanlcat Imprinting, if awESbie) 
WILLIE. F+RED 
421  SO 7TH 
MONTPELIER, IDAHO 83 254 
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Progress Note Pr~nted On Aug 20, 2005 
I 
necessary. We discussed ongoing research and evidence for antioxidants a& 
well as the importance of foot care. I have recommended a trial of 
gabapentin to start at 300 ghs and titrate to 900 tid. I have also 
suggested a urology consult for h i s  erectile dyefmction. He will return 
in 6 months time. 
NEUR0LOO.Y STAFF PHYSICIAN 
1 Signed: 01/08/2001 09:07 
TITLE: BJC PRLMhRY ChW 
DATE OF NCXZ: SEP 21, 2000d14:15 JTNTRY DATE: SEP 21, 2000@14:15:25 
AUTHOR: J'ENSEN, P 3  K 6XP COSIGNER: 
URGENCY : STATUS: COMPLETED 
CC: F?r. Willie presents to ,Primary Care for his routine 3 month follow up. 
He reports that he is feel5ng well. He is acc6mpanied to clinic by his 
~t i f e .  He complains of right U6 numbness and reports that he must wear a 
glove in order for his hand to stay warm. H e  states he has experienced 
coldness and decreased sensation for the past 2 years but feel it is 
psugressively worsening. Was evaluated by Rheumarology yesterday. 
(refer to CPRS note) 
x. w 
MI X 2 at age 44 
S/P CABG 8/89 Kent Jones MD 
S/P dASC3 6 /98  McKay Dee Hospi~al 
Deniee CP, palpita~i~ns, P P ~ ,  orthopnea, LE edema 
2. Diabetes: Diagaoaed 1990 
Monitors blood glucose once per day 
Denies polpria or pdlydipsia 
Denies hypoglycemia 
Symptoms: weakness, visual disturbances and tremor with FSBG < 50 
He denlea a Family history of diabetes. 
I Meal Pattern: 2 con~lletent meals per day, does not snack 
Average of readings: 173 
Number of readings: 15 
Maximum reading: 2 65 
PATIENT NAME AND ADPRESI (Mactuniml  tmprfmlng, if miW) 
WILLTE, FREI) 
421 SO 7TH 
MON'PPELIER, IDAHO 83 254 
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Print& On Aug 20,2005 
I M i n i m  reading: 14 6 
73% of readdogs are Ebove target range 
27% of readings are with i n  target range 
0% of readings are below target rage  
Medfumkn 1050 MG BID 
Glipizide 10 MG and 5 MG in evening 
I Exercise: no regimen. 
3. Ghtodic Sinusitis: + seasonal allergies 
Using beclometkame nasal spray 
Allergies : PEXICILLXN 
MBDIUTXONS : 
--------A-  - --- ~ = = = E = = = = = = Z ~ ~ E ~ = = = = = = ~ = S ~ = = I = F = = = = % Z E - - - - - - - - - - -  --- -  
If B E C L m O m  84MCG 12OR AQ/NAL:AL IHHL SPRAY TWO (2) 
PUFFS IN 6AC.H NOSTRIL lWERY NIGHT *POI2 SEASONAL 
ALLEXGZES* 
2) GEMFIBROZIL 600MG TAEI TAKZ ONE (1) TABLET TWO (2) 
TXME6 DAY BEFCtR..E MELUS 
3 )  GLIPIZIRE 5m: SA TAB T- 2 T ~ L E T ( S )  BY MOUTH PRIOR 
TO AM MEXL THEX TAKE 1 TAF3LET ( S  BY MOUTH ESENIlYG 
4) GLIPIZIDE 5m TAB T= OME: (11 TABLET BY MOUTH TWO 
(2) TIMES A DAY 
5) METFOMIN HCL 500MG TAB TAXI2 TWO ( 2  ) TAB~.JE'I'S TWO (2  ) 
TIMES A BAY WITH FDQD 
6 ) METOPROLOL TARTRATE 5 TAB T m  1/2 TABLET (3  ) BY 
mmtl m R Y  m L V E  ( 1 2  1 HOURS 
7) NITFtDGLYCBRXN 0.4MG SL TAB PLACE ONE UXTT)E32 TONG'tffZ: fP 
NgEIlED FOR CNEST PAIN MAY REPE2iT EVERY FIVE (5) 
MTNUTES F'OR 'MREE (3 f DOSE6 
8 )  PRECISION Q-I-b GLUCOSE TEST STRIP  TEST BLOOD GLUCOSE 
AS DIRE- FOUR (4) TIMES A DAY BEFORE MBAIJS AND 
AT BEDTIm6 
9 f SIMVAST#TIN 40MG TXB TAKE ONE-HALF (112) TABLET BY 
MOUTH EVERY NlGNT *******ONE-HALF TABLET 
ACTIVE ( S )  
ACTIVE: 
ACTIVE ( S f  





B/P: 133/71 (09/21/2000 13:48) 
PULSE: 65 (09/21/2000 13 :48) 
RESP: 18 (!J2/04/2000 14:52) 
I 
PARENT HAME An10 ADDRESS {MachPnlcal imprtn(fn%, navdable) I VISTA Electronic M e d i c a l  Dmurnontatlon 
WILLIE, FRED 
4 2 1  SO 7TH 
MONTPELIER, IDAHO 83254 1 Printed st SALT LAKE CITY HCS 




Progress Note Pnnted On A U ~  20,2005 
TW'P: 98.6 l? 137.0 C] (02/04/2000 14:52) 
P R T T ~  mIGW: 230 lb 1104.5 kg] (09/21/2000 13348) 
HT: 72.5 in tlarli .2 cmf (09/21/2000 13 : 48) 
PAIN: 0 (59/21/2000 13:48) 
GEW: 63 year ald male in W .  
HBENT: N/C, A/T, PERRL, EbNZITM1s intact with pre8ent bilat 
09: clear without lesion8 or exudate 
~ClC:supplr: w i t h  FULL ROM,without thyromegaly,carotid bruit8 or JVD. 
CV: RRR S1, 52 without M/R/G 
CIBWI': CTA bilat without wk62e8 or crackles 
EXT: trace edema bilat 
PT/DP 2+ bilat, ~te~rsation intact using 10 gm monofilament 
Neuro: WZ-xII grossly intact Reflexea intact and eymmetrical, without 
traars, gait steady, strength 5/5 symmetrical bilat. 
UE: zight hand cool to touch, radial pulse: 2 + 
fingertips pale, CRT =Z 3 sec 
liM3s : 
CHOLESTEROL 140 m!3/ dl 118 - 210 
TRIGLYCERTDE 142 36 - 165 
HDL 4 1 MG/DL 35 - 72 
LDL CALCULATED 71 0 -  1 
I . :  stable, strong family hi~toxy of CAI) and MI. 
Pt with fmlial combined hyperlipidemia 
Staffed with Dr. Zveriu~, who counseled pt regarding screening children 
once again, for PCHL and atarting early intervention to avoid early MI at 
last appointment. 
Will continue hSA 325 MG QD 
Will continue Gemfibrozil 600 MG BXD 
Continue Ginwastatin 20 MG QHS 
co~~tinue Beta blocker, Metoprolo1 25 MG BID 
Cham 12 today to evaluate LFTfs and Renal function 
Fasting lipids pending 
Goal LDL < 190 
Pt missed Sestimibi atudy today, will reschedule. Pt has had no C p  since 
last visit. 
2. Diabetes: Fair metabolic control since starting our recomezlded regimen 
and discontinuing insulin. 
I 
PATIENT NAME AND ADDRESS wachanical ~mpdnthrg, If awdiclble) 
WILLIE, FRED 
421 SO 7m 
MONTPELIER, IDAHO 83254 
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Progress Note Printed On Aug 20, 2005 
Will increase Glipizide 10 MG W m d  10 MG before supper 
Ale: 6 . B  6/00 
BP at goal < 130/80 
I 3. Chronic Sinusitis: Stable 
4 .  R i g h t  m H d n e s s :  R a ~ u d s  vs peripheral neuropaehy 
ESR, W, RF, CBC, B12, Polate, TSH, RPR (all WNL) 
Consult to Rheumatolq at last visit.   valuated yesterday 
I Impression 
($3 yo male with bilateral harid atiffneas associated with 
paresthesias and abnl sensory exam. 
H i s  description is indeed &st consistent with a peripheral neuropathy. 
~hough his PXP'S suggested soft tissue fullness, his X-rays show no 
underlying erosions or 02% findinge. His nomal BSR also speaks against an 
underlying i n f l m t o q  etiology for his discomfort including an 
inflammatory neuritis. 
1 Neurology consult requested 
5. HCM: Fecal Occult Blood : Due to be mailed in. 
Flex sfg: scheduled 
Righc temple skin tag. excised by private surgeon in Idaho 
RTC 3-4 months 
Chart check in 3 months 
/es/ PRNHY K m s m  
MS, CS, FNP, NP-C 
Signed: 09/21/2000 14:49 
TITLE: m T O W Y  XNPT NOTE 
DATE OF NO'JX: SEP 20, 2000913:31 EWI'RY DATE: SEP 20, 2000@13:31:35 
AUTHOR: SILAS,STEPKANIE B EXP COSIGMZR: JACKSON,CHRISTOPHER G 
URGEWCY : STATUS: COMPLETED 
Mr. Willie is a 63 yo male referred by primary care for further evaluation 
of hand discomfort. H e  degcribes cold, stiff bands that are hard to bend. 
He wears gloves to keep them warm. These symptoms atarted in his right 
hand 5 yra ago. He has asdruciated numbneaa of his right hand, too. Three 
years ago, the same ex's started in his lefC hand, but he only has mild 
numbnesa in the tips of hi@ fingers on thia hand. Hr?? has aeaa a 
neurolcgiat in Idaho Falls who diagnosed him with peripheral neuropathy. 
PATIENT NAME AND AUCIRESS (Maehanioaf impfinHw. tf milable) VISTA Electronic Medical Dwumen@tion 
PJILLIE, FRED 
421 60 7TH 
MONTPELIER, IDAHO 83254 
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Pmgress Note Printw On Aug 20, 2005 
He also has diabetes, but apparently his @ x ' s  have not all been consistent 
w i t h  diabetic neuropathy. He did have an I@G which apparently showed 
median neuropathy. CT surgery was not helpful. 
I NO joint pain. No joint swelling. No AM stif fneas. 
P CAD, DM X 9-10 yrs, Slnus troubled, R carpal tunnel release, 
Peripheral Neuropathy 
S :  simvastatin, metoprblol, metfodn, gemfibrozil, glipizide 
ALL: PCN 
SQC: Lives in Montpelier with wife - run a sma2.L btel there; no smoke; 
no E ~ O H  
ROS: NO fevers/chills/night aweat@/ weight LOBS; + fatigue but quite 
active - -  goes 4 wheeling, boating, hwlting/builds shede/works around the 
hotel; prior cataract surgery, no eye inflam; no oral sores, decreased 
hearing; no chest pain; no SOB, no cough; no significant abd 
pain/contip/diarrhea; No edema; no rashes 
EXAM: 127/61, 64, 97.1, 231 
Wealthy appearing gentlemaq 
H E :  PERF&, EOMI, white selera, no oral lesions 
Neck: no node8 
Chest: clear 
CV: RRR, II/VI SM at l~lb with sl radiation to axilla 
Abd: BS+, soft, NT, nl liver span by percussion, no palp spleen 
Ext: no pitting 
Neuro: reports abnl sensation to light touch over dorsm of hancl and 
palmar surface of finger6 on right; left with abnl sensation at distal 
fingers; feet - -  nl proprioception at toea; abnl sensation distal Goes 
Ms: Hands - -  4 Heberdenls and early Bouchard'd; c PIP soft tiaaue 
fullness bilaterally -- nontender; Right - -  mable to make full. claw or 
fist by self but I am able to peaively do these; when he extends hand, 
it opens in a stepwise fashion; No pain reported; No ~ ~ ~ / w r i e t  swelling; 
Left hand - -  PIP swelling; able to make fist and claw and extend without 
problem; Elbow/Shoulder -; nl; Hips -- decreased internal rotation 
bilaterally; Knees - -  no aynovitis/effusion; FeetlAnkles - -  no 
synovitis/effusions 
N S :  ESR 14, AP?A neg, SPEP neg, RF neg, B12 DL, Folate nl, TSH 0.71, 
Ferlritin 52, PSA nl, RPR neg, crlsat 0.8, nl liver tests, CBC n1 
nand Films - -  normal - -  RQ evihnce erosions or OA findings, either 
A/P: 63 yo male with bilateral hand etiffneas associated with 
paxesthesias and abnI sensory exam. 
 is description is indaed most conslatent with a peripheral neuropathy. 
Though his  PIP'^ suggested soft tissue fullness, his X-rays show no 
underlying erosions or OA findings. His notma1 ESR also speaks against aa 
I 
1). 
P ~ M E N T  NAME AND ADDRESS mec~nlcal Imprlntlng, ~f maiiab~e) 
WTLLIE, 
421 SO 7TH 
MONTPELXER, IDAHO 83254 
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~ d e r l y i n g  inflmataq etiology f o r  his discomfort including an 
infl-atory nevritie. 
Hence, we think he would be best served i n  the neurology clinic. We w i l l  
refar him ace6rdingly. 
Steph Silas, M.D. 
/es/ S T E P M I &  B S I W  
A n m X M G  
Signed: 09/20/2000 16:15 
/es/ CWRLSTOPHm G JACKSOH,'NI) 
A W W I N G  P K Y S I C M  
Cosigned: 10/04/2000 14:09 
TltTI.33: B3C P R f W Y  CARE 
DATE OF HOTE: J[JEJ 07, 2000@11:53 DATE: JUBJ 07, 2000@11:53:39 
A W O R :  J'EHSEN, PEXtTY K EXP COSIGNER: 
DRGENCY : STAWS: COMPLETED 
CC: Mr. Willie presents to Primary C a r e  for his routine 3 month follow up. 
He reports that he i e  Eeeling well. He ia accompanied to clinic by his 
wife. He cantplains uf Right UE numbaess and reports that he must wear a 
glove in order for h i s  hand to stay warm, He states he has experienced 
coldneas and decreased sensation far the past 2 years but feel it is 
prrzgreasively worsening. 
I PAST MEDIC?& HISTORY: 
I 1. CAI3 
M I  X 2 at: age 44 
S/P WG 8/89 ~ e n t  Jones m 
S/P W G  6/98 
He reports that he is experiencing CP twice per week, it is not related to 
activity. Describes pain as mild in orgin which dues not radiate into Jaw 
or Left arm. He denies nausea or diaphoresis. He is not using Nitto. 
Reportra that pain 
reaolves spont. 
2. Diabetes: Diagnosed 1990 
Monitors blood glucose BID 
~enies polyuria or pulydipaia 
I 
PATIENT NAME AND ADDRESS ~wechsnicat rnprintlw, ifnrs$sble) 
WfLLTE, FRED 
4 2 1  SO 7TH 
I"K%TPELIER, IDAHO 83254 
52.8405822 
VISTA E leetroni~ Medical Documentation 
Printed at SALT LAKE CITY HCS 
Progress Note 




6 )  WT-N fZ 400 UrJITS QD 
71 VITWlN C 5 9 0 M G Q D  
8 )  ASPIRIN 352 MG QD 
9) NIACIN 1000 W BID 
10) I N s D L r N  70/30 4 5  WITS starced in August 1999 
Ejocial History: Married, re$idee in Montpelier, Idaho with N s  wife and 
three children. Senred in the Navy 1955-1958. 
W E T S :  omking - denies 30 year N/Q ~ebacco use 4 ppd, Quit 1983 
man - dmiee 
Exercise - no regimen 
Health Maintenance: 
Immizations: Tetanus - mknown 
Influenza vaccixle - 1999 
TB @kin teat - deniels 
l?aewmvax - 1999 
Family Histezy; Father,dece%taed age 38 rn 
Mczther,a~ive age 86 Health poor MI, S/P W G ,  RTN, Hyperlipidemia 
Brother, alive age 64 HI, SIP CABG, Hyperllpidmnia, HTN 
Brother, alive age 56 MI, s/P CABG, Hyperlipidemia, HTH 
Maternal Grandmother deceased age 59 MI, CAD 
Maternal Grandfather deceased age 60 MX, CAD 
2 maternal uncles with MT, CAD, S/P GABG 
Denies family hietory of colon cancer 
RQS: u n r w r k a b l e  unless otherwise noted  
EXES: weare glasses, Last vision exam 1999 
+ Cataract 
EARS: Mild hearing loss 
NOSE/STNUSES: Chronic sinusitis 
CV: Denies CP, palpitations, PNR, orthopnea, or exertional CP 
Denies use of SL Nitro 
MS: Hands bilat with xlumbn~ss, tingling, and stiffneea 
ENDO: + heat/cold intolez'ance 
EXAM: 
BP:  107/51 (02/04/2000 14:52)  
PLtlae: 7 1  (02/04/2000 14:52) 
R : 1 8  (02/04/2€lfJO 14:52) 
WT: 245 (02/04/2000 14:52) 
PATIENT NAME AND ADDRESS (Mcchanlcal Irnprintlng, If ~vallabiel 
WILLIE, FRED 
421 SO 7TH 
MONTPELIER, IDAHO 83254 
 
Y 
VISTA Electrunlc Medical Documentation 
Printed at SALT LAKE CITY HC$ 
95 
- 
P w  140 
Progress Note Prided On Aug 20,2005 
t3aecal Appearace: 62 year old malt; in N m .  
H E W :  N/C, & / T I  P&FU&, Em,TM's intact with LR present h i l a t  
OF: clear without lesians or emdate 
NIPCK:suppla with Fm,L ROM,ur;ithout thyramegaly.tarotid bruitd or JVD. 
CV: RRR 81, S2 without M/R/G 
CIIEST: CTA bilat without wheezes az ~rackk?~ 
Abdomen: soft, NT, ND without masses bruits at orgaaoinegaly. 
Bowel sounds present. 
Extrsmitiss: trace edema bi$at 
PTlDP 1+ bilat, sensation intact using 10 gm mnofilmmt 
N e u r o :  CNII-XII grossly intact Reflexes intact and symmetrical, without 
tremors, gait steady, strength 5 / 5  ~ ~ e t r i ~ a l  bllat.
I LABS: see lab results 
1-CRD: Stable, strong family hietory of CAD and MX. 
Pt with f ~ l i a l  combined hryperlipidemia 
Staffed with Dr. Iverius, who counseled pt regarding screening children 
for FCKr, and starting early intervclrltion co avoid early m. 
will continue ASA 325 MG QD 
Will continue Gemfibrozil 600 MG BID 
Will discontinue Niacin which may  ont tribute to elevated blood 
glucose readings, also concern for liver damage 
will start Simaatatin 20 m; QHS 
Will start Beta blocker, Metoprolol 12.5 MG BID 
BP/HR check in 2 week8 with my cage manager 
chem 12 today to evaluated LET'S and Renal functltua 
Fasting lipids at next follow up. Pt is not fasting toclay. 
Goal LDL s loo 
I Will schedule ECHO before next appointment to evaluated heart functictn. 
2. Diabetes: Un~ontrolled per history. Difficult to assess without aerial 
readings or A l C .  will have pt obtain Preci~ion meter today and return to 
clinic for teaching. He was instructed to monitor FSBG BID on an 
alternating schedule. Discontinue Avandia in one week, aa well as insulin. 
Will start G1ipizj.de 5 KG QAM. A1C today. Follow up with my case manager 
in two weeks for blood glucose log review. Spot urine for 
microablumin/creat ratio. 
3. Chronic Ginusitid: Stable 
( 4 .  HQI : Fecal Occult Blwd : Due to be mailed in. 
PATIENT NAME AND ADDRESS {Mechanical imprinting, It avsfhbktf 
WILLZB, FRED 
421 SO 7TH 
MONTPELXER, Xnmo 83254 
VISTA et&mnic Medical Documentation 
Printed at SALT LAKE CITY HCS 
Ardee Helm, Jr. 
Prosecuting Anorney for 
County of Bear Lake 
P.O. Box 190 
Paris, ldaho 83261 
(208) 945-2208 Ext. 26 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 




STATE OF IDAHO, 
Respo~ident. 
CASE NO. CV-07-0126 
MEMORANDUM OPPOSING 
MOTION TO SET ASIDE 
CONVICTION 
CONIES NOW, the State of ldaho by Prosecuting Attorney, Ardee Helm, Jr, and 
submits the fallowing memorandum, law and arguments opposing the motion to set 
aside conviction for ineffective assistance of counsel: 
Applicable Standards of Law 
The State concurs that the applicable standards of law are more or less as set 
forth in recent decision Anderson vs. the State of Idaho, 2007 WL 322 7294 (Idaho 
App.), November 2, 2007, and incorporates the authorities and citations set in the 
defendants m,emorandum in support of his motion. 
"In order to prevail on such a claim, the applicant must demonstrate 
by competent evidence both that his attorney's performance was 
deficient, and that he was prejudiced thereby. Strickland v. 
Washington, 466 U.S. 668,687 (1984); Aragon v. State, 114 ldaho 
Memorandum Opposing Motion to Set Aside Conviction - Page 1 
758, 760, 760 P.2d 1 174, I 176 (1 988); Hasseft v. Stafe, 127 ldaho 
31 3, 316, 900 P.2d 221, 224 (Ct. 1995); Davis v. State, 116 ldaho 
401, 406, 775 P.2d 1243, 1248 (Ct. App. 1989). To show deficient 
performance, a defendant must overcome the strong presumption 
that counsel's performance was adequate by demonstrating that 
counsel's representation did not meet objective stands of 
competence. Roman v. Sfafe, 125 ldaho 644,64849, 873 P.2d 
898, 902-03 (Ct.App. 1994). Strategic or tactical decisions will not 
be found to be deficient performance unless those decisions are 
made upon a basis of inadequate preparation, ignorance or the 
relevant law, or other shortcomings capable of objective evaluation. 
Davis, 116 ldaho at 406, 775 P.2d at 1248. If a defendant 
succeeds in establishing that counsel's performance was deficient, 
he must also prove the prejudice element by showing that there is 
a reasonable probability that, but for counsel's unprofessional 
errors, the results of the proceeding would have been different. 
Roman, 125 ldaho at 649,873 P.2d at 903." Id. at 2 
The burden is upon the Defendant to demonstrate the strong presumption that 
the defense counsel, Keith Roark, did not meet the objective standards of 
competence. That not only must his performance be deficient from an objective 
"standard of competence", but the performance was of such deficiency that it was 
prejudicial to the Defendant and that in all reasonable probability but for the 
incompetevlce and deficient performance of Keith Roark the proceedings and 
outcome would have been different 
The Pleadings and Statutory Elements of Lewd Conduct 
Under ldaho Code 
The premise for reversal in the allegation of deficient or incompetent counsel 
mistakenly relies upon or misapplies ldaho case law. 
The Defendant argues by reason of his lack of feelings and circulation in his 
hands stemming from his diabetic condition he could not have touched the victims 
Memorandum Opposing Motion to Set Aside Conviction - Page 2 
with "the intent or for purposes of arousing himself'. 
ldaho case law and jury instructions submiged herein are contrary to this legal 
conclusior~. This requirement is set forth in the jury instructions lCJl 931 which 
states: 
The law does not require as an essential element of the crime that 
the lust, passions, or sexual desires of either the defendant or 
victim be actually aroused, appealed to, or gratified. See State vs. 
Greensweig, 102 ldaho 794 (App.). 
The defense counsel now argues the subjective intent of either the victims 
andfor the perpetrator the defendant herein. Subjective analysis of the intent of the 
victim or the result of the lewd conduct cannot be and are not grounds for reversal. 
Defendant, Fred Willie, irregardless of erectile dysfunction or numbness in his hands, 
does not actually have to have an erection or be sexually stimulated. The victims do 
not have to be excited or have an excited physical response to the touching and 
manipulation by the Defendant. 
The legal argument is if the Defendant had offered the medical records and 
testimony of his prior condition then the jury would have concluded that it was 
impossible for him to have intended or to excite himself by touching. The essence of 
this analysis is since my hands are numb and I cannot get an erection therefore I could 
not touch these boys with the intent of gratifying my own sexual desires or with the 
intent to excite the victims. This is contrary to the actual instructions and law in the 
State of Idaho. Even if we assume that such medical documentation and testimony is 
presented, it is not likely or reasonably probable to have changed the results. The 
proposed defense now by medical testimony is: I did not touch these boys; I did not 
Memorandum Opposing Motion to Set Aside Conviction -Page 3 
undo their pants; I did not fondle their genitalia because my hands are numb and I 
cannot get an erection by reason of my diabetes and other medical conditions. This 
proposed evidence must be weighed against the testimony of the victims. The State 
relished and looked forward to that defense. This Prosecutor believed the defense was 
absurd and very prejudicial to the Defendant. (See affidavit of Ardee Helm, Jr., and 
Ronald Harper attached) The argument is difficult to make even if you present the 
medical background and records as now suggested by his current counsel, David 
Leroy. 
A tactical decision was made not to have Fred Willie testify in his own behalf by 
reason of the potential rebuttal witnesses. While one cannot always anticipate the 
evidentiary rulings, certainly when you put your client on the stand there is risk of 
damage to your defense of innocence by prior conduct. Even if you seek to control the 
testimony of your client to avoid these pitfalls that does not mean that the risk is not 
real. The results of his neighbors testifying or the children of his neighbors testifying 
would have been disastrous. (See affidavit of Ardee Helm, Jr. atfached) Does 
competent defense counsel really want to subject the Defendant to that risk by calling 
him or his wife to testify in his behalf? 
At best. it is a tactical decision by competent defense counsel. David Leroy 
concedes that Keith Roark the attorney representing the Defendant at the trial "is an 
able and distinguished Idaho attorney of significant reputation and great experience in 
criminal matters". This court is now placed in the position of second guessing a trial 
tactic decision by a competent and experienced defense attorney, Keith Roark. 
Memorandum Opposing Motion to Set Aside Conviction - Page 4 
lo(-' 
While it may be deemed of linle importance by this court, while preparing for 
cross-examination of the defense witnesses I concluded that the Defendant would not 
take the stand. My conclusion was based upon my forty years of experience in criminal 
law that I woc~ld not put the Defendant on knowing the type of cross-examination and 
the potential damage by rebunal evidence. I never believed that competent defense 
counsel woulcf present an argument that Fred Willie's hands were numb or he suffered 
erectile dysfunction as a defense in this case. I believe that assertion was simply not 
palpable to the jury. 
The State asks the court to overrule the motion, or if the court finds there should 
be further evidence presented prior to the ruling that this matter be set for such 
evidentiary hearings at a time and place convenient for all parties. 
Dated this QO day of February, 2008. 
Memorandum Opposing Motion to Set Aside Conviction - Page 5 
Ardee Helm, Jr 
Prosecuting Attorney for 
County of Bear Lake 
P.O. Box 190 
Paris, Idaho 83261 
(208) 945-2208 Ext. 26 --,r,-.d . I  C A S E  Hr). 
iN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 




STATE OF IDAHO, 
Respondent. 
CASE NO. CV-07-0126 
AFFIDAVIT OF ARDEE HELM, JR. 
............................... 
COMES NOW, Prosecuting Attorney, Ardee Helm, Jr, first being duly sworn 
disposes and says as follows: 
1. This affiant is the Prosecuting Attorney for Bear Lake County, Idaho, in the 
above entitled case. 
2. This affiant anticipated that FRED WILLIE may take the stand in his own 
defense and/or offer medical evidence alleging and suggesting he suffered from 
medical impairment, and therefore, was not able to be physically excited or have 
an erection and suffered from numbness of his hands by reason of his diabetic 
condition and poor circulation resulting there from. 
3. The State anticipating that such defense may be presented was ready and 
willing to offer rebuttal evidence as follows: 
Affidavit of Ardee Helm. Jr. - Page 1 
G'- 
a. f~shing expedition as set out in the aNidavit of Ronald Harper. 
b. the testimony of Judge Harding andfor golf pro, Ted Slivinski, and 
documentation of Fred Willie golfing at the golf course in Montpelier, 
Idaho, in the several summers during the time that he committed lewd 
acts against young juvenile boys. 
4. The purpose of this intent of presenting said rebuttal evidence was to show that 
Fred Willie was able to fish, ride four-wheelers, and golf. If Fred Willie could do 
these type of recreational activities he was certainly subject to and able to 
sexually excite himself or boys to counter any arguments that he was physically 
unable to become excited or have an intent to excite himself or victims. 
5. The State further was ready to offer the testimony of the boys and did offer the 
testimony of Chief Higley where he saw a bulge in Fred Willie's crotch when Fred 
Willie was talking about his interaction with young boys at the interview the night 
the Defendant was arrested. 
6. During the trial Keith Roark, Attorney for Fred Willie, requested a conference with 
me. Ms. Roark asked me if the State had rebuttal witnesses. I informed 
Mr. Roark that the State had potential rebuttal witnesses who were Fred Willie's 
former neighbors and their children. The neighbors andfor their children will 
testify substantially as follows: 
a. Fred Willie sexually molested two of their male children when he was 
camping with the children. 
b. Fred Willie had admitted to the neighbor that he had molested their 
teenage children. 
Affidavit of Ardee Helm. Jr - Page 2 
c. Fred Willie paid approximately $12,000.00 for counseling and other 
remedial services for the children. 
d. Fred's spouse, Cheryl Willie, also was aware that Fred Willie admitted to 
the molestation and had paid a sum of money for counseling. 
e. Some of these witnesses elected to attend the trial and were observed by 
Fred and Cheryl Willie 
7. Mr. Roark told me he would be meeting with his client that evening. 
Further Your Affiant Sayth Naught: 
Dated this day of February, 2008 
Affidavit of Ardee Heln, Jr. -Page 3 
SUBSCRIBED AND SWORN to before me this ZO day of ,2008. 
Commission Expires: i t  2, ,J / / %+ 
Affidavit of Ardee Helm, Jr. - Page  4 
Ardee Helm, Jr 
Prosecuting Attorney for 
County of Bear Lake 
P.O. Box 190 
Paris, Idaho 83261 
(208) 945-2208 Ext. 26 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DtSTRICT OF THE 




STATE OF IDAHO, 
Respondent. 
CASE NO. QR-07-0126 
AFF IDAVlT OF RONALD HARPER 
COMES NOW, Ronald Harper, JuveniWAdult Misdemeanor Probation Officer, 
first being duly sworn disgoses and says as follows: 
1.. That he is the JuvenildAduIt Misdemeanor Probation Wiwr for the County of 
Bear Lake. 
2. That he was asked by Judge Evans to monitor the whereabouts of Fred Willie 
during the time he was relegsed on bond pendine trial. 
3. That Fred Willie went to Alaska to fish on ar about July 20091 
Further Your Affiant Sayth Naught: 
2 Dated this day of February, 2008. 
AFievlt of Ronald Harper. - Page 1 
Affidavit of Ronald Harper. - Page 2 
CERTIFICATE OF SERVICE 
I HEREBY CERTl FY that a copy of the foregoing Memorandum Opposing 
Motion To Set Aside Conviction, Statement By Fred Willie At Sentencing, Affidavit 
of Ardee Helm, Jr., and Affidavit of Ron Harper were faxed on the 2oth day of 
February 2008 to the following: 
David H. Leroy 
1 130 East State Street 
Boise, ID 83712 
Fax: (208)342-4200 
Judge Peter D. McDermott 
Fax: 236-7208 
- - 
- - ' z O  
> r 
Ardee Helm, Jr. 
Prosecuting Anorney for e m a A  - q r r  fl 
County of Bear Lake "'1.. - 1  
P.O. Box 190 
I ' - , .  Paris, Idaho 83261 
(208) 945-2208 Ext. 26 
--'; ;: ............................. 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 




STATE OF IDAHO, 
Respondent. 
CASE NO. CV-07-0126 
STATEMENT BY FRED WILLIE AT 
SENTENCING 
COMES NOW, the State of Idaho by Prosecuting Attorney, Ardee Helm, Jr, and 
requests the court to take judicial knowledge of the statement by Defendant Fred Willie 
at sentencing. The same being in the court log minutes on April 28, 2006, Index 
Number 3280. A copy of the transcription of that statment by the secretary for the 
prosecuting attorney has been enclosed for the convenience of defense counsel and 
the court. 
Dated this % day of February, 2008. 
P 
Ardee Helm, Jr. 
Statement of Fred Willie at Sentencing - Page 1 
loci 
Index #3280 - Defendant Fred Willie makes statement at sentencing: 
Your honor I recognize and accept the responsibility to these boys and what they claim I 
did. Uh to the court and for me being here I want to apologize to the young men to my 
family my friends and to everybody that's involved. I am very sorry that this happened. 
When I was nine years old I was molested by a neighbor boy that was 14 not only once 
several times. I have locked it out of my mind. I never said nothing to anybody. I was 
too embarrassed. But I knew I had a problem. I got a problem today and I have felt 
better since I went up and seen Gail and went through sessions for the last two months. 
We brought things out of me that I never would of said before and it really helps. They 
get in group out there of 30 or 40 people and people stand and tell what they've did and 
so I stood with them and told what I did. It is a sad deal. It hurts ..... but I feel so much 
better by going out there. I feel like I'm refreshed when I get back when I get through it. 
I don't understand it. I don't understand what is in the back of my mind or why this is 
up. I've been working on the problem. I hope that we can work enough to completely 
cure it. That I can get back to where life will be half way bearable. For years I knew I've 
had sexual problems and I think my wife understands I did and there is a lot of things 
that contribute to it but I think this hiding for this many years 50 some odd years uh has 
really tore me down. I promise I will never be alone with a young person again. No 
kids. I'II make that promise from the bottom of my heart. I won't ever take 'em riding 
again. I don't even want to ... l won't go camping. I'II just be with my grandchildren. That 
is where I want to be so I can be there and take care of them and see that they get 
along ok. I've made many mistakes in my life. I hope you don't just judge me on the 
mistakes I've made. I've done a lot of good things. I tried helping every neighbor that 
needed help. I've hauled wood for 'em. I've went and cut down their trees. I've done 
anything that come up without being asked and I don't take no money for it. I enjoy 
doing it. Uh. I hope that you will take this stuff into consideration the good things that I 
have done. I hope the courts will see fit that that they could give me either home arrest 
or leniency on it. I would love to see my kids grow up. My grandkids and see what 
things are going to turn up. I don't know how long I got to live. I know I got a lot of 
things wrong with me. I got water in my lungs now that I have to take (Lasiks) and try 
and clear back up. They drained three liters of fluid out of my lungs here three weeks 
ago uh and I promise you if you will give me leniency in this that you can trust me. I 
think my name is truskvorthy . . . . . . . . If I say something well usually I will get it done but 
uh I'm begging your honor that you will take a close look at this the good. .. ..I don't know 
what else I can say but I appreciate the courtesy of giving me an opportunity of letting 
me prove to the courts that i can do everything that they tell me. I'II go to counseling. 
I'II go anyvvhere they want me to. I'II move out of the County of Bear Lake. I'II go closer 
where I can be with my counselor, Gail (last name). I can't believe how much he has 
helped me just in two months. I think if I continue going to him he can help me out a 
bunch no matter how long it takes. I appreciate it. Thank you, your honor. 
5 j  /,dl lie 
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STATE OF IDAHO, 1 
1 
Respondent. 1 
DATE: Febfuary 22,2008 
MATTER BEFORE THE! COURT: Oral Arguments for Post Conviction Relief 
PROCEEDINGS: This matter was set for Oral Argument on the Petitioner's Request fbr 
Post Conviction Relief and the Defendant's Motion to Set Aside the Conviction on the grounds of 
ineffective assistance of counsel. Counsel for the Petitioner, David Leroy, and Counsel for the 
Respondent, Ardee Helm, Jr., appeared in person. Mr. Leroy noted for the record that this 
proceeding started a few minutes early and he was unable to make contact with the petitioner by 
telephone as w a  previously arranged. The right for the petitioner to be present at this hearing via 
telephone was waived by his counsel. 
After reviewing the file, the pleadings, the briefs fiorn counsel and the affidavits submitted, 
it appears that &is matter should be set for evidentiary hearing. Mr. Helm told the Court that the 
Petidoner's fonner counsel, Keith Roark, was not able to submit anything in reference to &is rnarter 
because of client'attorney privilege and asked the Couxt to direct Mr. Roark to answer the 
questions. Mr. Leroy had no objection to waiving the attomeylclient privilege between the 
petitioner and Mr. Roark. 
IT I$ REIUZBY ORDERED that the attomey/client privilege between the Petitioner and 
his fonner attorney, Keith Roark, is waived and Mr. Roark may divulge information to the state or 
MINUTE ENTRY AND ORDER 1 
BEAR LAKE COURT 
*&&%~7 - PAGE 82 
defense counxl in this case, 
IT IS m T m R  O D E m D  that this maria shdl be set for an evidentiary hearing on 
The 
Petitioner may appear by telephone as was stipulated to by counsel, 
* 
IT IS FURTWER ORDERED that the cutoff for dl witness disclosures, discovery and 
any pretrial motions shall be May 16,2008, without prior approval fiorn the Court. 
DATED this 22"* day of Febmary, 2008. 
PETER D. MCDERMOTT 
Sixth District Judge 
CERTIFICA'E OF IMAILITVGISERVICE 
4% 
I hereby certify that on the & day of , 2008, 1 mailed/served a true copy of the 
foregoing document on the attomey(s) / person(s) listed below by mall with correct postage thereon 
or causing the m e  to be hand delivered. 
David H. Leroy 
Attorney at Law 
P.0, Box 193 
Boise, ID 83701 
Ardee Helm, Jr. 
Attorney at Caw 
P.O. Box 190 
Paris, ID 83261 
KERRY HADDOCK, 
Clerk of the Court 
MINUTB ENTRY AHD ORDER 2 
DAVID tl. 1,EROY 
Attorney at Law 
11 30 East State Strect 
Boise, Idaho 83712 
'I'elephone: (208) 342-0000 
Facsimile: (208) 342-4200 
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STATE OF IDAIHO, 
Respondent. 
1 
) Case No. CV 0700126 
1 
) MOTION TO VACATE AND 





COMES Now Fred Willie, by and through his attorney of record David H. Leroy and 
moves to vacate the evidentiary hearing currently set for May 27th7 2008, at 1 :30 p.m. and to 
continue and reset the same upon the ground and for the reasons that: 
1. The Defendant has pro se filed a motion indicating that he wants other counsel 
appointed at public expense to handle this matter. 
2. The Defendant has statcd that because of his incarceration he is no longer able to pay 
the cost of private counsel to prepare and present his position at such a hearing. 
3. Counsel requests that the Court set a telephonic status conference as soon as possilbe 
to discuss this matter and to rule upon this Motion. 
MOTION TO VACATE AND CONTINUE HEARING -1 
11 1, 
UA'TED This -- day of May, 2008 
CERTIFICATE OF SERVICE 
%& 
I hereby certify that on this \ day of May, 2008,I caused a true and correct copy of the 
Motion to Vacate and Continue Hearing to be sent by U.S. Mail to the following: 
Ardee Helrn 
Bear Lake County Prosecutors 
534 Sirashirigton 
Montpelier, Idaho 83254 
Fred Willie #80190 
ISGI MA la 
P.O. Box 14 
Boise, Idaho 83707 
Davalee Davis, Executive Assistant 
MOTION TO VACATE AND CONTINUE HEARING -2 
Fred Willie #a0190 
ISGI MA la 
P . O .  B o x  14 
Boise, Idaho. 83707  
2DOB H A Y  1 2 AH (0: 3 1 
KEeFR'i )-i& C5;14CX, GLPR# 
Petitioner 
3fl"&T Y @&SE NB: 
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STATE OF IDAHO, 
Respondent. 
) case NO. ct-d@37+ la$ 
) 
) MOTION FOR APPOINTMENT 
) 
) OF COUNSEL 
) 
) 
COMES NOW! Fred Willie, petitioner in the above entitled 
case, hereby motions the Court for appointment of counsel for 
the following reasons: 
1. The petitioner's wife; Cheryl Willie, has paid Attorney 
David Leroy $23,000.00 in attorney fees; 
2. Mr. Leroy currently has asked for an additional 
$6,000.00 in attorney fees; 
3 .  Mr. Leroy has informed Mrs. Willie that if the 
petitioner is granted a new trial, his attorney fee could reach 
an additional $50,000.00; 
4. Mrs. Willie and the petitioner's family have been 
paying Mr. Leroy's attorney fees and can no longer afford to 
pay his attorney fees; 
MOTION FOR APPOINTMENT OF COUNSEL - 1 
5 .  The petitioner has no way of paying Mr. Leroy's 
attorney fees nor can he afford to hire another attorney to 
represent him in this matter. 
RESPECTFULLY Submitted this 17th day of March, 2008. 
CERTIFICATE OF SERVICE 
I ,  Fred Willie, hereby certify that on March 17, 2008, 
I mailed a true and correct copy of the MOTION FOR APPOINTMENT 
OF COUNSEL to: 
Ardee Helm 
Bear Lake County Prosecutors Office 
534 Washington 
Montpelier, Idaho. 83254 
*UTY 
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STATE OF IDA1 f 0 ,  
Respondent. 
1 








Petitioner's Motion for Appointment of Counsel is herewith DENIED. 
This Case has been set For an Evidei~tiary Hearing in the Bear Lake County Courthouse, 
Paris, Idaho on Tuesday, May 27,2008, at 1:30 P.M., and said proceedings will not be 
continued. 
This Court expects Mr. Leroy to appear at said hearing to represent said Petitioner. 
IT IS SO ORDERED. 
DATED this 5"' day of May, 2008. 
PETER D. McDERMOTT 
District Judge 
Copies to: 
Ardee Helm, Bear Lake Prosecuting Attorney 
David H. Leroy 
Fred Willie - #80190, ISCI, P.O. Box 14, Boise, ID 83707 
DISTRICT COURT 
SIXTH JUDICIP,L COURT 
CLERK 
DEPUTY CASE rig. 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
IN AND FOR THE STATE OF IDAHO, COUNTY OF BEAR LAKE 
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NOW, THEEFORE, IT IS H E E W T H  O R D E E D  Counsel for Petitioner's Motion to 
Vacate and Continue Hearing is DENIED. 
IT IS FURTHER ORDERED the Evidentiary Hearing in this case previously scheduled 
for Tuesday, Mav 27,2008, at 1 3 0  P.M., at the Bear Lake County Courthouse, Paris, Idaho, 
shall be held as scheduled. This case has been pending a considerable amount of time and must 
be concluded. 
IT IS SO ORDERED. 
DATED this 2 lSt day of May, 2008. 
PETER D. McDERMOTT 
District Judge 
Copies to: 
Ardee Helm, Bear Lake Prosecuting Attorney - Fax: 208-945- 1435 
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STATE OF IDAHO, 1 
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Respondent. 1 
DATE: May 27,2008 
MATTER BEFORE THJ3 COURT: Evidentiw Hexing for Post Conviction Relief 
PROCEEDXNGS: This matter was set for Evidentiary hearing on the Petitioner's Request 
for Post Conviction Relief and Motion to Set Aside the Conviction on the grounds of ineEective 
assismce of counsel. Counsel for the Petitioner, David Leroy, and Counsel for the Respondent, 
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issue a ruling within twenty days. 
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1 MEMORGNDUM DECISION 
) and ORDER 
STATE OF IDAHO, ) 
) 
Respondent. 1 
This case comes before this Court on a Petition for Post Conviction Relief filed by Fred 
Willie ("the Petitioner" or "Mr. Willie"). Mr. Willie was charged with nine counts of felony 
criminal conduct with minors under the age of sixteen, in violation of Idaho Code ("IC") $ 18- 
1508.' Each of the nine counts involved allegations of lewd conduct with a minor child under 
the age of sixteen years. In one charge, the touching was alleged to be with a vibrator. In all 
other instances, the touching was alleged to have been instigated using Mr. Willie's hands. The 
final charge alleged solicitation of one of the minors to commit a criminal act under IC $ 18- 
2001. Mr. Willie pled not guilty to each count. 
5 18-1508. Lewd conduct with minor child under sixteen 
Any person who shall commit any lewd or lascivious act or acts upon or with the body or any part or member 
thereof of a minor child under the age of sixteen (16) years, including but not limited to, genital-genital contact, 
oral-genital contact, anal-genital contact, oral-anal contact, manual-anal contact, or manual-genital contact, whether 
between persons of the same or opposite sex, or who shall involve such minor child in any act of bestiality or sado- 
masochism as defined in section 18- 1507, Idaho Code, when any of such acts are done with the intent of arousing, 
appealing to, or gratifiing the lust or passions or sexual desires of such person, such minor child, or third party, shall 
be guilty of a felony and shall be imprisoned in the state prison for a term of not more than life. 
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A trial was had upon all of the charges, with the State calling all of the victims to the 
witness stand. A jury fomd Mr. Willie guilty of three counts. Each of those counts alleged lewd 
conduct by touching the genitals, two with Mr. Willie's hands and one by the vibrator. The jury 
acquitted or failed to reach a verdict against Mr. Willie on the remaining five counts. Thereafter, 
Mr. Willie was sentenced to five years determinate and fifteen years indeterminate, for a total of 
twenty (20) years. Subsequently, the Petitioner filed a Rule 35 Motion for Reduction of 
Sentence, which motion was granted and Mr. Willie's sentence was reduced. 
hlr. Willie has now filed a petition for post-conviction relief, along with a supporting 
affidavits and memorandums. In his Memorandum of Law in Support of Petition for Post 
Conviction Relief, Mr. Willie raised a claim of ineffective assistance of counsel and a claim of 
"vindictive prosecution and prosecutor misconduct." (Mem. of Law in Supp. of Pet. for Post 
Conviction Relief, May 15,2.) Mr. Willie argues that his attorney, Keith Roark, "failed to 
provide Petitioner with adequate representation, which resulted in his conviction." (Id. at 2.) In 
support of that contention, the Petitioner claims Mr. Roark's representation was inadequate for 
the following reasons: failure to investigate the possibility that the victims had "made up" the 
allegations; failure "to prepare a defense or offer a defense to the jury, as to the innocence of 
Petitioner"; failure "to consult with Petitioner about the case" at any time prior to, during or 
following the trial; failure to "call any witnesses to testify on behalf of Petitioner at trial"; 
denying Mr. Willie of "his right to testify"; "trick[ing] Petitioner into believing that he was going 
to be called to the stand to testify"; failure "to object to anything, allowing the prosecution to 
proceed without being challenged"; failure "to introduce Petitioner's medical history and the 
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psychologist evaluation to the jury, which was beneficial to [Mr. Willie's] innocence"; and, 
finally, a claim that "Mr. Roark lied to Petitioner about what he was doing to prepare his case, 
and helped the prosecution obtain a conviction, and told him nothing about how to appeal." (Id. 
at 2-3.) In support of his claim of prosecutorial misconduct, Mr. Willie's petition further stated: 
"Prosecutor Ardee Helm's vindictiveness and misconduct prior to Petitioner's trial and during 
trial, resulted in Petitioner's Fourth, Eighth, and Fourteenth Amendment Rights to the United 
States Constitution, being violated." (Id. at 3 .) 
I-Iowever, in the supporting memorandum filed on behalf of Mr. Willie by his current 
counsel, David H. Leroy, the argument is reduced to assert only that the Petitioner's trial counsel 
was ineffective because his "conduct in failing to prepare and present evidence at trial did not 
comport with the Idaho and Federal standards of effective assistance of counsel." (Mem. in 
Supp. of Def.'s Mot. to Set Aside Conviction, Reverse and Remand Upon the Ground of 
Ineffective Assistance of Counsel, Feb. 11,2008,2.) Specifically, that supporting memorandum 
argues Mr. Roark was ineffective because he "failed to pursue and present exculpatory and easily 
obtainable material evidence." (Id. at 4.) 
A hearing regarding this Petition for Post Conviction Relief was held on May 27, 2008, 
in Bear Lake County. At the conclusion of that hearing, this Court took the matter under 
advisement, Afier being fully briefed in Petitioner's allegations and the law, this Court now 
issues this Memorandum Decision and Order. 
1. Whether to grant the Petition for Post Conviction Relief. 
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""An application for post-conviction relief initiates a proceeding which is civil in nature," 
State v. Hernandez, 133 Idaho 794,796,992 P.2d 791 (Idaho Ct.App. 1999) (citations omitted); 
State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550 (1983); Clark v. State, 92 Idaho 827, 
830,452 P.2d 54,57 (1969); Murray v. State, 121 Idaho 91 8,921,828 P.2d 1323, 1326 (Idaho 
Ct.App. 1992). However, an application for post-conviction relief requires more than a 
complaint in an ordinary civil action; an application for post-conviction relief must be verified 
with respect to facts within the personal knowledge of the applicant, and affidavits, records or 
other evidence supporting its allegations must be attached, or the application must state why such 
supporting evidence is not included with the application. Id. at 796-97, 992 P.2d at 791, 92; 
IDAHO CODE ANN. $ 19-4903 (2007). 
"Like a plaintiff in a civil action, the applicant for post conviction relief must prove by a 
preponderance of evidence the allegations upon which the application for post conviction relief 
is based." GiEpin-Grubb v. State, 138 Idaho 76, 79-80, 57 P.3d 787, 790-91 (citation omitted). 
The court may grant a motion by either party for s m a r y  disposition of the post conviction 
application when it appears from the pleadings, depositions, answers to interrogatories, and 
admissions and agreements of fact, together with any affidavits submitted, that there is no 
genuine issue of material fact and the moving party is entitled to judgment as a matter of law. 
Gilpin-Grubb, 138 Idaho at 80,57 P.3d at 791 (citing I.C. 3 19-4906(c)). Bare or conclusory 
allegations, unsubstantiated by any fact, are inadequate to entitle a petitioner to an evidentiary 
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hearing. King v. State, 114 Idaho 442,447,757 P.2d 705, 709 (Idaho Ct.App. 1988). "Sumrnary 
dismissal of an application for post conviction relief pursuant to Idaho Code 19-4906 is the 
procedural equivalent of summary judgment under I.R.C.P. 56." State v. Beorchia, 135 Idaho 
875, 879,26 P.3d 603,607 (Idaho Ct.App. 2001). 
1. Whether the Petitioner's conviction should be set aside upon the ground of 
ineffective assistance of counsel. 
"ln order to establish a violation of the constitutional guarantee to effective assistance of 
counsel, the defendant must show both deficient performance and resulting prejudice." Beasley 
v. State, 126 Idaho 356, 359, 883 P.2d 7 14, 717 (Idaho Ct.App. 1994) (internal citations 
omitted). The test for evaluating whether a criminal defendant has received the effective 
assistance of counsel is two-pronged and requires that the petitioner establish: (1) counsel's 
conduct was deficient because it fell outside the wide range of professional norms; and (2) the 
petitioner was prejudiced as a result of the deficient conduct. Pratt v. State, 134 Idaho 58 1, 584, 
6 P.3d 83 1, 834 (2000); Ray v. State, 133 Idaho 96, 101, 982 P.2d 93 1, 936 (1999) (citing 
Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052,2064 (1984)). 
In assessing the reasonableness of attorney performance, counsel is presumed to have 
rendered adequate assistance and made all significant decisions in the exercise of reasonable 
professional judgment. Pratt, 134 Idaho at 584,6 P.3d at 834; State v. Matthews, 133 Idaho 300, 
306-07,986 P.2d 323, 329-30 (1999) (citing Strickland, 466 U.S. at 690). Strategic and tactical 
decisions will not be second guessed or serve as a basis for post-conviction relief under a claim 
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of ineffective assistance of counsel unless the decision is shown to have resulted from inadequate 
preparation, ignorance of the relevant law or other shortcomings capable of objective review. 
Prurn, 134 Idaho at 584,6 P.3d at 834; Giles v. State, 125 Idaho 921,924, 877 P.2d 365, 368 
(1994), cert denied 513 U.S. 1130 (1995). To satisfy the prejudice prong of the Strickland test, 
the applicant must establish that there is a reasonable probability that, absent counsel's 
unprofessional errors, the outcome of the proceeding would have been different. Milburn v. 
Stare, 135 Idaho 701, 706, 23 P.3d 775, 780 (Idaho Ct.App. 2000)(citing Strickland, 466 U.S. at 
694); Fox v. State, 125 Idaho 672,674,873 P.2d 926,928 (Idaho Ct.App. 1994). The applicant 
must show that the attorney's deficient conduct 'so undermined the proper functioning of the 
adversarial process that the trial cannot be relied on as having produced a just result.' Milburn, 
135 Idaho at 706,23 P.3d at 780 (quoting SpickZand, 466 U.S. at 686). The applicant must show 
actual unreasonable performance by trial counsel and actual prejudice. Id. "Hence, dismissal is 
proper if the applicant fails to meet his burden under either part." Fox, 125 Idaho at 674, 873 
Failure to pursue and present exculpatory evidence: 
The Petitioner argues that based upon the language of the relevant lewd conduct statute, 
it would appear that the principal and most likely allegation under that law established by 
the jury verdict had to be that acts done by Mr. Willie were accomplished "with the intent 
of arousing, appealing to, or gratifying the lust or passions or sexual desires" of Mr. 
Willie himself. There is no proof in the record that any of the children were aroused or 
intended to be so. 
(Mem. in Supp. of Def.'s Mot. to Set Aside Conviction, Reverse and Remand Upon the Ground 
of Ineffective Assistance of Counsel at 7.) In his Memorandum of Law in Support of Petition for 
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Post Conviction Relief, Mr. Willie alleges Mr. Roark was ineffective because he "failed to 
investigate petitioner's medical claim &at he had little or no feeling in his hands and had to wear 
gloves whenever riding." (Mem. of Law in Supp. of Pet. for Post Conviction Relief at 4.) In 
addition to his failure to investigate these medical issues, the Petitioner argues Mr. Roark was 
ineffective because he failed to present "the body of compelling proof of the [Petitioner's] 
diminished sensual and sexual capacity." (Mem. in Supp. of Def.'s Mot. to Set Aside 
Conviction, Reverse and Remand upon the Ground of Ineffective Assistance of Counsel at 16.) 
The Petitioner argues that even if Mr. Roark had made a "strategic decision" not to subject Mr. 
Willie to cross-examination, Mr. Roark "had been informed of third party and written medical 
record evidence of this critical debility during the pretrial stage. Mr. Roark had been provided 
with written documentation confirming Mr. Willie's loss of hand sensation and impotence 
conditions and identifying third party witness [sic] capable of testifying to the same." (Id.) The 
Petitioner maintains that his inability 
to sexually arouse himself by manual genital contact with these three young men was 
easily foreseen to be the critical crux of the case. . . . The [Petitioner] believes that this 
failure by Mr. Roark to prepare and present readily available, critical third party proof 
resulted in his conviction and is attributable solely to the inaction of his trial counsel. 
(Id. at 16, 17 (internal citations omitted).) In essence, then, Mr. Willie argues that if the medical 
records and testimony regarding his inability to be sexually stimulated had been properly 
investigated and then presented, the jury would have concluded it was impossible for him to have 
intended to or actually excited himself by touching. Likewise, the Petitioner argues that since he 
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cannot get an erection, he also could not have touched the victims "with the intent of arousing, 
appealing to, or gratifjring the lust or passions or sexual desires o f '  the minors. 
Mr. Roark's decisions not to investigate and not to call witnesses to testi@ about Mr. 
Willie's alleged sexual dysfunctions were influenced by information the Petitioner provided 
regarding a previous incident wherein Mr. Willie engaged in homosexual activity with a young 
man. (Depo. of Ray Keith Roark ("Roark Depo."), April 4,2008, 15:13-16:3.) Mr. Roark 
explained in his deposition: 
Fred had this problem some years ago. It seems to me that it was 15 or 18 years ago. 
Well, what was the problem? Well, what had happened was apparently Fred had engaged 
in some homosexual activity with a young man [, Jeremy]. Seems to me that it had 
occurred at Bear Lake and had something to do with a boat. And not only that, but Fred 
and Cheryl had then agreed to pay money to the parents of this young man for them not 
to disclose this homosexual activity to the police. Well, that was a critical fact, 
obviously. Critical. Here I was being told that someone who was now accused of eight, 
nine, ten counts of lewd and lascivious behavior, had indeed committed lewd and 
lascivious behavior and maybe worse some years before, with a young man, under 
similar circumstances, but not only that, had then had [sic] paid off the parents to keep 
them quiet. . . . 
I also learned that . . . on the night that Fred was arrested, one of the police officers 
said to [Fred's wife, Cheryl] .. . has anything like this happened before? And Cheryl 
said, Well, yeah, but it was years ago and I thought we were past that. Or, I didn't think 
it would happen again, or something to that effect. Well, the upshot of that, of course, is 
that it severely limited your ability to put either of these people on the stand without 
risking the possibility that these things would come out. 
(Id. at 15: 10- 16:22.) With that information in mind, Mr. Roark expressed his concerns about 
calling Mr. or Mrs. Willie to testify. Mr. Roark testified in his deposition that he tried to explain 
to the Willies the possibility that this "Jeremy information" might come before the jury. 
[Ulnder some circumstances this prior uncharged bad conduct might come into evidence 
whether Fred took the stand or not. . . . And I again, I hope somewhat successfully, 
explained to them that if we put Fred on the stand, then even if the 404(b) evidence 
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notification bad not been given, or even if the Court had ruled that this was not 
acceptable 404(b) evidence, the prosecutor would need only ask a question along the 
lines of, Are you saying that you've never engaged in lewd and lascivious behavior? And 
we'd be hung. We'd be stuck, Because Fred would either have to say, Well, yes, I have, 
but not in this case. Or he would deny it, and then the prosecution would be in a position 
to put an this evidence. . . . EW]e certainly did discuss the potentially explosive nature of 
this whole Jeremy episode, as far as the case was concerned. 
(Id. at 17:6-7, 18-18:5; 19:6-9.) While Mr. Roark testified that he had received medical reports 
from the Petitioner, he admits that he did not review that information with anybody besides the 
Willies. (Id. at 2 1 :7- 16.) Mr. Roark concluded these reports only contained ambiguous 
information regarding a lack of tactile function and a loss of sensation Mr. Willie suffered in his 
hands. Mr. Roark explained he made a strategic decision not to call any medical personnel to 
present this evidence: 
Q. Did you contemplate calling any medical people to present that type of evidence to 
the jury, or at least offer that evidence? 
A. No. 
Q. Is there any reason why you did not do that? 
A. Yeah. I could not imagine how we were going to get this evidence in front of the jury 
in a way that would have any credibility whatever, unless Fred testified. ... [wha t  I 
was going to have to do was to tell the jury that this man was incapable of feeling a boy's 
penis through his pants because of this loss of h c t i o n  in his hands. If I could not do that 
in conjunction with Fred testifjing, then I thought it was simply bizarre. I made no sense 
at all. Fred thought it was important. He liked it. As a matter of fact, on the very first 
day of trial, before we started picking the jury I walked into the courtroom, and there was 
Fred wearing a pair of brown garden type cloth gloves. I had never seen him wear gloves 
before. And he was there at counsel table doing that. I told him to take those gloves off, 
and that I better not ever see those gloves again. 
To me Fred was posturing. I'm not saying he didn't have a lack of tactile 
function in his hands. He may well have. How severe that was, I don't know. But to try 
to tell the jury - to have Fred there wearing these gloves, in court, because he claimed the 
hands got cold and he lacked the sensation, to me smacked of posturing. 
So to call a physician - and if you read the reports, the reports are very equivocal. 
Some of the reports talk about lack of flexibility. Other reports talk about impaired 
sensation. Others talk about periodic numbness. Well, I'm not sure what was meant by 
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all of that. But again, the overriding concern was if we were trying to claim here that 
Fred could not engage in lewd and lascivious behavior, a homosexual act, because of this 
lack of tactile f-unction, then we stood in great danger of opening up this whole issue of 
Jererny. Well, when did you lose this tactile h e t i o n ?  Did you still have tactile function 
when you were engaging in homosexual acts with Jeremy, or did you lose it later? 
I was not prepared to take the risk that this Jeremy testimony was going to come 
in front of the jury, under any circumstances. And to engage in this kind of approach to 
the jury struck me as preposterous. So to the extent Fred says that I rejected that 
evidence, he's absolutely right. I just told him that in my professional judgment we were 
making a horrible mistake if we tried to introduce that particular topic. 
But the overriding concern on my part, throughout this defense, was how are we 
going to keep Jeremy off the stand if the State even knows that Jeremy exists? And if 
they know he exists and they're hiding behind a log, and I put Fred on the stand, or I put 
a medical person on the stand that puts into fair play the Jeremy notion, we're done, 
because no jury is going to listen to someone say not only did they engage in homosexual 
activity, but they then paid money to cover up that homosexual activity, and not convict 
the Defendant on everything that he's been charged with. 
(Id. at 2 1 : 17-22: 1 ; 22: 17-24: 16; 27:4- 16.) Further confirmation that Mr. Roark's decision not to 
present medical testimony or recommend that Mr. Willie testify was a strategic one is found in 
the following exchange during his deposition: 
Q. Taking you back to that second meeting, when post pretrial it was determined to go 
forward with the trial itself. 
A. Yes. 
Q. Did that reignite any interest or examination in the possibility of medical testimony, 
or sexual function testimony, and did you develop a trial plan of some kind at that point, 
and did those issues feature into that plan? 
A. Those issues did not. Again, Fred's affidavit is absolutely accurate insofar that he 
says that he raised those issues, and that I did not believe those were issues, and that I did 
not believe those were issues we wanted to put in front of the jury. He's right about that. 
... 
I was adamant that those were not the things that I thought were going to be of 
value to us. . . . 
. . . 
You have to develop a sense of what a jury is going to give credibility to, how a 
jury is going to receive evidence, and juxtaposing testimony of these boys that Fred was 
trying to fondle against the testimony of his or his wife that he was unable to achieve an 
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erection when they were in intimate circumstances, that's a prosecutor's dream, as far as 
I'm concerned. 
Q. And because you didn't believe in these issues, you did not explore or prepare the 
medical issues testimony? 
A. There's no question about that. 
Q. Because you did not believe, or thought these issues incredible, you did not collect, 
for instance, the lay testimony of neighbors or other members of the family about these 
stories of lack of sensation in Fred's hands? 
A. Well, that isn't completely accurate, because I did discuss this with Fred's younger 
daughter, and with his son. 
Q. Do you remember their names? Would that be Mike and Allison? 
A. Allison would certainly have been the younger daughter, and Mike was the son. I 
think h e n  was the older daughter. 
Q. Tell me what you discussed with each of them respectively, if you recall. 
A. Well, our discussions had to do more with another feature of the case where we got 
shot down. I had hoped, and subpoenaed a number of people, to be able to show that 
there were other boys that Fred was in contact with who had no complaints about his 
behavior. And that was a little bit of a double-edged sword, because it certainly indicated 
that Fred was spending, frankly, an inordinate amount of time in the company of young 
boys, and in these instances he would be the only adult. It wasn't like he and two other 
adults were taking these boys out on a scouting trip. It was always Fred by himself. 
But Allison is married to one of the boys who had been involved in some of these 
activities, and so we did hope that we were going to be able to call him, and we did 
discuss with him and with Allison what he saw. Allison was particularly well-aware of 
her father's various medical ailments. She was at that time, as I recall, a sales rep for 
either a pharmaceutical company or a medical supply company, and she's a very 
intelligent young woman, and had obviously kept very close track of her father's medical 
situation, and we discussed various aspects of it. 
I never got the impression from her that she put a great deal of concern in this 
numbness issue in the hands. There was an associated numbness in the lower extremities, 
that, as a recall, was much more severe. This was indicative of his diabetes condition. 
And Allison was amazingly knowledgeable about all aspects of chemical balances, and 
PH, and sugar levels and glucose levels, so we talked a good deal about that. 
With Mike, I can't recall him specifically saying anything about noticing that his 
father couldn't do this or couldn't do that. And I do recall - and again, I can't remember 
the context - but I tried to draw that out, what are some of the things that your dad just 
absolutely cannot do. 
Q. Did you have that conversation? 
A. Yes. And I can't remember whether that was Allison or that was Mike, and it was not 
even the primary focus of the topic. I watched Fred myself, and I never saw anythmg, 
and I was never told - again, it was self-reported. And was [sic] we got closer to the trial, 
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it seemed to grow in Fred's mind to the point that, as I say, I walked in to begin jury 
selection to find him in those gloves. 
... 
So it sort of went from, I have this problem with feeling in my hands, to at the 
time of trial, I can't use my hands. My hands are nutnb, I have to wear gloves, or that 
kind of thing. That's the emphasis that I saw. And I just, again, if the question here is 
did I follow that line of defense, see it as a credible line of defense, absolutely not. I 
thought it was preposterous, and if we couldn't put Fred on the stand to talk about it, I 
certainly was not going to even attempt to put a medical person on the stand to talk about 
it. 
Q. And how about a third-party witness that had something other than self-reporting, 
somebody who could see an anecdote evidencing clearly his lack of sensation of feeling 
in the hands? 
A. No. 
Q. Why not? 
A. Look, I can't remember now whether there were seven or there were nine boys. They 
were all telling essentially similar stories. Fred's hands are always doing the same thing. 
These boys have got to be lying. If Fred's defense has any credibility, these boys are 
lying. A jury is going to have to understand why they're lying. What is in it for them? 
There were little bits and pieces. 
In one particular cases [sic], for instance, I think two, there may have been more 
of these boys, had trashed a campsite that Allison and her husband were using. So we 
were able to bring that. But how do you bring these connections together? In one case, 
one of the things that you always look for is lack of contemporaneous reporting. If what 
they're saying now is so important, why weren't they saying it immediately after it 
happened? 
Unfortunately, in one of the two incidents the boys indeed had gone to the police 
the very next morning. And the police had said, We don't believe you, go away. I 
believe it was Count 9, and I don't remember the boy's name, but he was devastating to 
us because he wasn't connected in any way shape or form. And when I talked to the 
jurors, they all said the same thing. He was one of the guilty counts. There were only 
three of the, I think, nine. 
And they said there was no reason for that boy to lie. We believed him. Now, 
were they going to think he was lying if we put on this medical evidence about lack of 
sensation in the hands, or were they going to see that as so completely disingenuous that 
instead of convicting him on three counts they convict him on all of them? I think the 
latter. 
So yes, indeed, I made the decision that we are not going to pursue that line of 
defense. That wasn't Fred's decision. That was my decision. That wasn't Cheryl's 
decision. That was mine. At the time neither one of them seemed too concerned about 
that. They seemed to understand what I was saying. And obviously if we had taken out 
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the other three counts and Fred had been acquilt.ed, then there would have been no 
complaints at all. 
(Id. at 49: 1-1 5; 50:3-5, 15-53: 19; 55:4-57: 19) Mr. Roark also made it clear that his decision to 
advise Mr. Willie that he should not testify was not concretely made until after "Cheryl 
confirmed that Jeremy's parents were present [in the courtroom during the trial]. Until I received 
that information, it was always possible that my advice to Fred was going to be maybe, This is a 
risk worth taking." (Id. at 64:6-10.) Mr. Roark explained: "Had Fred been able to testify, had 
Jeremy's parents not been present, if we felt confident that we could put Fred on the stand and 
not be delivering him directly on to a platter for Ardee Helm to carve him unmercifully. . . ." 
(635- 1 1 .) Finally, Mr. Roark expanded upon his decision not to hire an investigator, explaining 
that, following the preliminary hearing, he did not feel a private investigator would be beneficial. 
We stated: "I was able to ask the questions that I wanted to ask. We were able to establish the 
relationships that we wanted to establish, and I saw no need for an investigator. . . . [Alfter the 
preliminary hearing, I saw no subject for professional investigative inquiry." (Id. at 71:2-11.) 
As stated, in order to satisfy the first part of the test for evaluating whether a criminal 
defendant has received the effective assistance of counsel, the Petitioner must establish that 
counsel's conduct was deficient because it fell outside the wide range of professional norms. 
Pratt v. State, 134 Idaho 58 1, 584, 6 P.3d 83 1, 834 (2000); Ray v. State, 133 Idaho 96, 10 1,982 
P.2d 931,936 (1999) (citing Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052,2064 
(1984)). In assessing the reasonableness of attorney performance, counsel is presumed to have 
rendered adequate assistance and made all significant decisions in the exercise of reasonable 
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professional judgment. Pratt, 134 Idaho at 584, 6 P.3d at 834; State v. Matthews, 133 Idaho 300, 
306-07, 986 P.2d 323, 329-30 (1999) (citing Strickland, 466 U.S. at 690). Strategic and tactical 
decisions will not be second guessed or serve as a basis for post-conviction relief under a claim 
of ineffective assistance of counsel unless the decision is shown to have resulted from inadequate 
preparation, ignorance of the relevant law or other shortcomings capable of objective review. 
Praft, 134 Idaho at 584, 6 P.3d at 834; Giles v. State, 125 Idaho 921, 924, 877 P.2d 365, 368 
(1994), cert denied 513 U.S. 1130 (1995). 
In this case, Mr. Roark's decision not to hire a private investigator and his decision not to 
call Mr. Willie or other corroborative witnesses to testify were related and both were strategic 
and tactical decisions based on potential rebuttal witnesses. As such, this Court will not second- 
guess those choices. Mr. Roark's deposition testimony, as extensively reproduced above, clearly 
indicates that his advice to Mr. Willie that he not testify and his decisions not to call other 
corroborative witnesses or pursue an investigation of the Petitioner's claimed medical conditions 
were clearly tactical and strategic choices. 
Furthermore, even if such decisions were not tactical, Mr. Willie has failed to show the 
requisite prejudice. As explained, to satisfy the prejudice prong of the Strickland test, the 
petitioner must establish that there is a reasonable probability that, absent counsel's 
unprofessional errors, the outcome of the proceeding would have been different. Milburn v. 
State, 135 Idaho 701, 706,23 P.3d 775, 780 (Idaho Ct.App. 2000)(citing Strickland, 466 U.S. at 
694); Fox v. State, 125 Idaho 672, 674, 873 P.2d 926, 928 (Idaho Ct.App. 1994). The Petitioner 
must show that the attorney's deficient conduct 'so undermined the proper functioning of the 
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adversarial process that the trial cannot be relied on as having produced a just result.' Milburn, 
135 Idaho at 706,23 P.3d at 780 (quoting Strickland, 466 U.S. at 686). The applicant must show 
actual unreasonable performance by trial counsel and actual prejudice. Id. Even assuming Mr. 
Roark had decided to present medical documentation and testimony regarding Mr. Willie's 
sexual dysfunction, it is not likely or reasonably probable that such information would have 
changed the results. The proposed evidence that the Petitioner could not have committed the 
lewd conduct as charged due to his medical issues must be weighed against the testimony of the 
victims. Besides the testimony of the victims regarding Mr. Willie's actual lewd conduct, each 
victim also offered other testimony demonstrating that Mr. Willie had exhibited the classic 
"grooming" behavior typical of pedophiles. Also, it must be noted that as a result of Mr. Roark's 
representation, the jury acquitted or failed to reach a verdict against Mr. Willie on five counts. 
In addition, a conviction pursuant to IC 9 18-1 508 is not dependent upon either the 
perpetrator or the victim being sexually stimulated. As set forth in the relevant jury instruction: 
"The law does not require as an essential element of the crime that the lust, passions, or sexual 
desires of either the defendant or [naxne of the victim] be actually aroused, appealed to, or 
gratified." Idaho Criminal Jury Instruction (ICJI) 93 1, available at  
http://www.isc.idaho.gov/CWURY/9OOSxoff.RTF (last modified Nov. 30, 2005). Thus, even if 
Mr. Willie's medical records and/or testimony could have established that the Petitioner had a 
lack of feeling in his hands or suffered from erectile dysfunction, such evidence would not have 
changed the outcome since the actual arousal of the defendant's own sexual desires or the sexual 
desires of the victims is not relevant to a conviction under this statute. In fact, such a 
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consideration is contrary to the instructions and law in the State of Idaho. There was ample 
evidence on each guilty verdict that Mr. Willie's conduct was with the intent to arouse his sexual 
desires andfor that of each young boy. As such, Mr. Willie c m o t  establish that there is a 
reasonable probability that, absent counsel's unprofessional errors, the outcome of the 
proceeding would have been different. Therefore, the Petitioner has failed to meet his burden 
under the prejudice prong. 
Based on the foregoing, this Court hereby DENIES the Petition for Post Conviction 
Relief. 
Other claims of ineffective assistance of counsel pre-trial and during trial: 
Mr. Willie also made other claims of ineffective assistance of counsel, as listed 
previously. However, those claims were unsupported and not verified by affidavits, records or 
other evidence. Furthermore, such claims were not addressed in the most recent supporting 
memorandum or affidavits and were not mentioned during oral arguments. As set forth above, 
the only evidence offered regarding this claim of ineffective assistance of counsel pertained to 
Mr. Roark's alleged failure to hire an investigator, failure to thoroughly investigate Mr. Willie's 
medical issues and records and advice that Mr. and Mrs. Willie and other witnesses not testify as 
to the Petitioner's medical issues. In addition, even if Mr. Willie had offered evidence in support 
of these allegations, he again failed to demonstrate the requisite prejudice. Thus, these 
remaining claims of ineffective assistance of counsel amount to general allegations, unsupported 
by facts or proof of any sort. Therefore, such claims are hereby DISMISSED. 
Allegations of ineffective assistance post-trial: 
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Mr. Willie also made an allegation of ineffective assistance post trial. Mr. Willie stated: 
"'Defense counsel's failure to inform petitioner of his right to appeal constitutes ineffective 
assistance of counsel." (Mern. of Law in Supp. of Pet. for Post Conviction Relief at 7.) 
However, Mr. Willie again only makes a general allegation in this regard, offering nothing in 
support. Mr. Willie submitted an affidavit in support of his petition; however, that affidavit does 
not include any allegations that Mr. Roark failed to inform the Petitioner of his right to appeal. 
In his Petition for Post Conviction Relief, Mr. Willie stated: "Mr. Roark lied to Petitioner about 
what he was doing to prepare his case, and helped the prosecution obtain a conviction, and told 
him nothing about how to appeal." (Pet. for Post Conviction Relief at 3, emphasis added.) The 
Supreme Court has indicated "that it is prejudice per se when a criminal defendant requests that 
an appeal be filed and his counsel fails to comply with this request." Beasley v. State, 126 Idaho 
356,359, 883 P.2d 714, 71 7 (Idaho Ct.App. 1994)(citing Lozada v. Deeds, 498 U.S. 430, 11 1 
S.Ct 860, 1 12 L.Ed.2d 956 (1 99 1)). However, there is no allegation here that such a request was 
made by Mr. Willie. Furthermore, the Petitioner's current counsel failed to even question Mr. 
Roark about Mr. Willie's allegations regarding his appeal options. Additionally, no mention of 
this issue was made in the Memorandum in Support of Defendant's Motion to Set Aside 
Conviction, Reverse and Remand Upon the Ground of Ineffective Assistance of Counsel, in the 
latest affidavit submitted by Mr. Willie or during oral arguments regarding this petition. As 
such, like the other unsupported claims, this claim of ineffective assistance of counsel has also 
been forfeited. 
Allegations of prosecutor misconduct: 
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In his Petition for Post Conviction Relief, Mr. Willie also asserted that "Prosecutor Ardee 
Helm's vindictiveness and misconduct prior to Petitioner's trial and during trial, resulted in 
Petitioner's Fourth, Eighth, and Fourteenth Amendment Rights to the United States Constihtion, 
being violated." ((Pet. for Post Conviction Relief at 3.) In support of this charge, Mr. Willie 
stated the following in his supporting affidavit: "I provided Mr. Roark with n m e s  of witnesses 
that would testify that prosecutor Ardee Helm had it out for me and had a history of being a 
person who got even with people." (Aff. of Fred Willie in Supp. of Pet. for Post Conviction 
Relief at 15.) Mr. Willie further alleged: "Prosecutor Ardee Helm had it out for Petitioner and 
helped fashion the story of the victims. h4r. Helm had Mr. Roark not call Petitioner to the stand 
to testify." (Id. at 2:8.) However, like the unsupported allegations against Mr. Roark, the 
Petitioner again fails to support this claim. In his most recent supporting memorandum and 
affidavit, Mr. Willie makes no mention of prosecutor misconduct, and there was likewise no 
mention of this allegation during oral arguments. As such, this Court determines this claim of 
prosecutor misconduct has been forfeited. 
CONCLUSION 
In this case, h4r. Roark's decision not to hire a private investigator and his decision not to 
call Mr. Willie or other corroborative witnesses to testify were related and both were strategic 
and tactical decisions based on potential rebuttal witnesses. As such, this Court will not second- 
guess those choices. Furthermore, even if such decisions were not tactical, Mr. Willie has failed 
to show the requisite prejudice. Had h4r. Roark decided to present medical documentation and 
testimony regarding Mr. Willie's alleged sexual dysfunction, given the State's available rebuttal 
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witnesses, it is not likely or reasonably probable that such idormation would have changed the 
results, but in this Corn's opinion would likely have resulted in more guilty verdicts. Tbe 
Petition for Post Conviction Relief is hereby dismissed with prejudice. 
IT IS SO ORDERED. 
T 
DATED this ay of June, 2008. 
PETER a. MCDE~-OTT 
DISTRICT JUDGE 
Copies to: 
Ardee Helm, Bear Lake Prosecuting Attorney 
Fred Willie - #80190, ISCI, P.O. Box 14, Boise, ID 8370'7 
David H. Leroy 
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O Voir Dire examination of jury 
D Closing arguments of counsel 
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Cl The testimony of witnesstes) 
[I Conferences on requested instructions 
U Instructions verbally given by court 
5.  The appellant requests the following documents to be included in the clerk's record in 
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All requested and given jury instructions 
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COMESNOW, ~~~1 h,/, i / ,q - .  - , Defendant-Appellant in the 
above entitled matter and moves this Honorable Court to grant Defendant-Appellant's Motion 
for Appointment of Counsel for the reasons more fully set forth herein and in the Affidavit in 
Suppor-t of Motion for Appointment of Counsel. 
1. Defendant-Appellant is currently incarcerated withm the Idaho Department of 
Corrections under the direct care, custody and control of Warden c>2hn /-jrlfl'A; JGV) y 
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represent hidherself. 
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3. Defendant-Appellant required assistance completing these pleadings, as heishe 
was unable to do it himiherself. 
4. Other: 
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d ,A:/ I,< , after first being duly sworn upon hisiher oath, deposes 
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1 .  I am the Affiant in the above-entitled case; 
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under the care, custody and control of Warden Sohf i  \b&i  so A , 
3 .  1 am indigent and do not have any funds to hire private counsel; 
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I 
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Further your affiant sayeth naught. 
L Y H E E F O E ,  Defendant-Appellant respectfully prays that this Honorable 
Court issue it's Order granting Defendant-Appellant's Motion for Appointment of Counsel to 
represent hislher interest, or in the alternative grant any such relief to which it may appear. the 
Defendant-Appellant is entitled to, 
BATED This q* day of ,20&. 
SUBSCRI'BED AND SWOKI)I AND AFFIRMED to before me this q 4 ay 
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whichever is less. 
4. 1 understand I will be required to pay an initial partial filing fee in the amount of 20% of the 
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- - - - - - - - - -  - - - - - - - - - - - - -  - - - - - - - - - - - - - - - - -  
02/04/2008 110405346-423 099-GOMM SPL 
02/05/2008 110405524-382 099-COMM SPL 
02/11/2008 110406283-461 099-COMM SPL 
02/11/2008 110406294-008 072-METER MAIL 
02/11/2008 HQ0406389-009 011-RCPT MO/CC 
02/12/2008 110406433-474 099-COMM SPL 
02/14/2008 110406809-017 072-METER MAIL 
02/15/2008 110406995-014 070-PHOTO COPY 
02/18/2008 110407066-463 099-COMM SPL 
02/20/2008 110407272-007 072-METER MAIL 
02/25/2008 110407905-456 099-COMM SPL 
02/25/2008 110407914-001 070-PHOTO COPY 
03/03/2008 110408603-473 099-COMM SPL 
03/05/2008 HQ0408921-017 011-RCPT MO/CC 
03/10/2008 110409615-477 099-COMM SPL 
03/17/2008 110410387-429 099-COMM SPL 
03/24/2008 110411185-484 099-COMM SPL 
03/25/2008 110411307-480 099-COMM SPL 
03/31/2008 110411929-468 099-COMM SPL 
04/07/2008 110412792-494 099-COMM SPL 
04/07/2008 HQ0412856-005 011-RCPT MO/CC 
04/14/2008 110413628-521 099-COMM SPL 
04/15/2008 110413693-002 072-METER MAIL 
04/21/2008 110414384-467 099-COMM SPL 
04/22/2008 110414506-399 099-COMM SPL 
04/28/2008 110415194-490 099-COMM SPL 
04/29/2008 110415347-017 072-METER MAIL 
05/05/2008 110415997-002 072-METER MAIL 
05/05/2008 110416018-479 099-COMM SPL 
05/08/2008 HQ0416674-005 011-RCPT MO/CC 
05/12/2008 110416906-549 099-COMM SPL 
05/19/2008 110417624-517 099-COMM SPL 
05/20/2008 110417747-002 070-PHOTO COPY 
05/20/2008 110417747-009 070-PHOTO COPY 
05/20/2008 110417828-006 072-METER MAIL 
05/27/2008 110418365-911 099-COMM SPL 
05/27/2008 110418365-912 099-COMM SPL 
06/02/2008 110419107-477 099-COMM SPL 






- - - - - - - - - - -  















































Doc No: 80190 Name: WILLIE, FRED LARRY 
Account : CHK Status : ACTIVE 
ISCI/MD AN PRES FACIL 
TIER- 1 CELL- 1 
Transaction Dates: 07/01/2007-07/01/2008 
Beginning Total Total Current 
Balance Charges Payments Balance 
493.88 2677.87 2460.62 276.63 
................................ TWSACTIONS ................................ 
Date Batch Description Ref Doc Amount Balance 
07/02/2007 110380359-875 099-COMM SPL 
07/02/2007 110380359-876 099-COMM SPL 
07/02/2007 HQ0380453-009 061-CK INMATE 
07/09/2007 110381178-395 099-COMM SPL 
07/09/2007 HQ0381268-004 011-RCPT MO/CC 
07/10/2007 110381375-437 099-COMM SPL 
07/16/2007 110381911-409 099-COMM SPL 
07/17/2007 110382016-426 099-COMM SPL 
07/23/2007 110382741-428 099-COMM SPL 
07/24/2007 110382822-470 099-COMM SPL 
07/25/2007 110383051-032 072-METER MAIL 
07/26/2007 110383171-007 072-METER MAIL 
07/30/2007 110383487-467 099-COMM SPL 
07/31/2007 110383608-476 099-COMM SPL 
08/02/2007 HQ0384180-009 011-RCPT MO/CC 
08/06/2007 110384555-463 099-COMM SPL 
08/13/2007 110385433-484 099-COMM SPL 
08/20/2007 110386535-455 099-COMM SPL 
08/21/2007 110386628-443 099-COMM SPL 
08/27/2007 110387339-028 072-METER MAIL 
08/27/2007 110387367-010 070-PHOTO COPY 
08/27/2007 120387375-466 099-COMM SPL 
09/04/2007 110388098-886 099-COMM SPL 
09/07/2007 HQ0388743-014 011-RCPT MO/CC 
09/10/2007 110388876-008 070-PHOTO COPY 
09/10/2007 110388900-477 099-COMM SPL 
09/10/2007 110388976-027 072-METER MAIL 
09/11/2007 110389014-491 099-COMM SPL 
09/13/2007 110389322-015 072-METER MAIL 
09/17/2007 110389608-444 099-COMM SPL 
09/18/2007 110389789-023 072-METER MAIL 
09/24/2007 110390425-474 099-COMM SPL 
09/25/2007 110390554-467 099-COMM SPL 
10/01/2007 110391177-441 099-COMM SPL 
10/08/2007 110392453-494 099-COMM SPL 
10/09/2007 110392519-034 072-METER MAIL 
10/09/2007 110392535-440 099-COMM SPL 
10/11/2007 HQ0392948-020 011-RCPT MO/CC 
10/15/2007 HQ0393200-005 061-CK IN'MATE' 
Doc No: 80190 Name: WILLIE, FRED LARRY 
Account: CHK Status: ACTIVE 












................................ . . . . . . . . . . . .  TF?J@JSACTIONS . . . . . . . . . . . . . . . . . . . . .  
Date Batch Description Ref Doc Amount 
- - - - - - - - - -  - - - - - - - - - - - - -  - - - - - - - - - - - - - - - - - -  - - - - - - - - - -  - - - - - - - - - -  
10/15/2007 110393253-490 099-COMM SPL 29.41DB 
10/16/2007 110393333-496 099-COMM SPL 29.39DE3 
10/17/2007 110393464-013 072-METER MAIL 105756 0.58DB 
10/22/2007 110393904-009 070-PHOTO COPY 105755 0.90DB 
10/22/2007 110393926-435 099-COMM SPL 46.30DB 
10/23/2007 110394057-014 072-METER MAIL 120016 1.23DB 
10/24/2007 110394196-001 070-PHOTO COPY 120013 1.1ODB 
10/26/2007 110394535-002 072-METER MAIL 104565 7.75DB 
10/29/2007 110394703-464 099-COMM SPL 13.34DB 
10/29/2007 HQ0394720-017 011-RCPT MO/CC 50.00 
10/30/2007 110394810-452 099-COMM SPL 40.80DB 
11/05/2007 110395488-402 099-COMM SPL 52.29DB 
11/07/2007 HQ0395911-004 011-RCPT MO/CC 200.00 
11/12/2007 110396328-514 099-COMM SPL 27.48DB 
11/18/2007 110396988-825 099-COMM SPL 33.06DB 
11/26/2007 110397577-479 099-COMM SPL 38.81DB 
12/03/2007 110398274-428 099-COMM SPL 21.37DB 
12/06/2007 HQ0399010-006 011-RCPT MO/CC 200.00 
12/10/2007 110399286-981 099-COMM SPL 21.49DB 
12/10/2007 110399286-982 099-COMM SPL 23.75DB 
12/13/2007 110399905-002 072-METER MAIL 166473 0.58DB 
12/14/2007 110400008-029 070-PHOTO COPY 166470 1.00DB 
12/17/2007 110400119-493 099-COMM SPL 53.33DB 
12/18/2007 110400345-023 072-METER MAIL 137287 0.41DB 
12/21/2007 110400738-018 072-METER MAIL 137285 0.41DB 
12/24/2007 110400895-007 072-METER MAIL 137286 0.97DB 
12/24/2007 110400949-999 099-COMM SPL 53.86DB 
12/24/2007 110400949-*** 099-COMM SPL 46.51DB 
12/31/2007 110401596-963 099-COMM SPL 42.82DB 
12/31/2007 110401596-964 099-COMM SPL 49.65DB 
01/02/2008 110401682-001 072-METER MAIL 166816 1.65DB 
01/07/2008 110402214-452 099-COMM SPL 37.43DB 
01/07/2008 HQ0402379-001 011-RCPT MO/CC 200.00 
01/08/2008 110402415-432 099-COMM SPL 15.39DB 
01/14/2008 110403179-472 099-COMM SPL 27.04DB 
01/21/2008 110403839-441 099-COMM SPL 25.31DB 
01/22/2008 110403885-435 099-COMM SPL 30.60DB 
01/28/2008 110404558-455 099-COMM SPL 25.86DB 
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IN THE DISTRICT COURT OF THE JUDICIAL DISTRICT 













IT IS HEARBY ORDERED that the Defend 
Appointment of Counsel is granted and 
name), a duly licensed attorney in the State of Idaho, is hereby appointed to represent 
said defendant in all proceeding - 
ORDER GRANTING MOTION TO APPOINT COUNSEL 
Revised 10/14/05 
/ b L  
Full Name of Pariy Subm~t t~ng  T h ~ s  Document 
ivla~linq Address (Sirec1 oi  Post Office Box) 
C ~ t y  Stale and Zip Code 
Teleohone Number 
IN THE DISTRICT COURT OF THE sixth JUDICIAL DISTRICT 
Fed U~JI~!. I _ t  1 case NO.: C 'J4007- 00 l ~ l ,  
Plaintiff, 
VS. 
ORDER RE: PARTIAL PAYMENT OF 
COURT FEES (PRISONER) 
Defendant. 1 
Having reviewed the [ ] Plaintiffs [ ] Defendant's Motion and Affidavit for Partial 
Payment of Court Fees, 
THIS COURT FINDS AND ORDERS: 
[ ] The average monthly deposits in the prisoner's inmate account total $ , the 
average monthly balance in the prisoner's inmate account during the last six months has been 
$ ; 20% of the greater of these amounts is $ and must be paid as a 
partial initial fee at the time of filing. The prisoner shall make monthly payments of not less than 
20% of the preceding month's income credited to the prisoner's inmate account until the 
remainder of the court filing fees in the amount of $ are paid in full. The agency or 
entity having custody of the prisoner shall forward payments from the prisoner's inmate account 
to the clerk of the court each time the amount in the prisoner's inmate account exceeds ten 
dollars ($10.00) until the full amount is paid 
or [ ] The prisoner has no assets and need not pay any fee at this time. The prisoner shall 
make monthly payments of not less than 20% of the preceding month's income credited to the 
prisoner's inmate account until the court filing fees in the amount of $ are paid in 
ORDER RE: PARTIAL PAYMENT OF COURT FEES (PRISONER) 
CAO 1-1 OD 0512012005 
PAGE 1 
full The agency or entity havlng custody of the prlsoner shall forward payments from the 
prlsoner's Inmate account to the clerk of the court each tlme the amount In t h e  prlsoner's Inmate 
account exceeds ten dollars ($10 00) untrl the full amount IS p a ~ d  
or   THIS COURT DENIES the motion because 
[ ] the prisoner d ~ d  not comply vdlth all the requirements of Idaho Code $31-3220A , or ZC 
Judge 
CLERK'S CERTIFICATE OF SERVICE 
I certify that a copy was served: 
To Prisoner. 
Name: pd 1 & ~ o P ? o  
Address: ?. 0.  &K 14 [)(1 Mailing 
City. State. zip: & ~ r ' ~ e  . Z O  85-70 7 [ ] Fax to (number) 
To [ j counsel for the county sheriff [ ] the department of correction or [ ] the private 
correctional facility: 
Name: [ ] Hand-delivery 
Address: [ ] Mailing 
City, State, Zip: [ ] Fax to (number) 
Date: y-ld-og 
~ e p u ~  Clerk 
ORDER RE: PARTIAL PAYMENT OF COURT FEES (PRISONER) 
CAO 1.100 0512012005 
Jbq 
PAGE 2 
I ~ I S T ~ I C T  O U R T  
5\17 1 . I rslsTp\cT . + .li , ,-:,w ;;* L . , d V  . . L  ., 
2EIB JUC 2 1 PH 2: 38 
EN TM: Dl== C O W  OF THE SMTH WDlaAL Dlmm @gSmd I 1 dbL I CLE'X 
STATE OF ZPIMO, IN GMb FOR THE CQbWm OF B E M  Irhim 
2EPUT Y / 
C A S E  NO. 
STATE OF IDAHO, 
the Pctitiuna!Appllant's request to be exempt &om paying tke e s t i m ~ d  fee for the propration of 
the ekrk's word and tlaG rnpflw's %&gf; 
IT IS m W B Y  OImmB thaf "Sle above nwd P&6ansr/ApprIlaslt s-hdl pay Bear 
M a  Crsuxty for the coa of pnvaation uf the clstOE's record and th: r&porra's trmmipt in this 
mtter. This Cow% finds rhc P~trtianer/Ap@ht has the financfd rt3simrces to pay tfx cost asrJ the 
Be-ar W c  Cow ta#pyms shodd not haw to bear thc costs of pre: 
IT ES EWlWH'ER OmEmn &at the clerk and thr: reporter shall submit an estimased 
mSa. of p t v t i a n  of the clerk's mar$ and & mporter's tmcleipt f0 the Petifiot~er/A~.pellm. 
The Pttr%ionalAppoUme shall rrbmit pi4yma far tke same wi*n twenty (20) deys from h t  &te 
JiJi.-21-2008 MaY 02; ! 4  PE D i s t r i l t  t o u r  t FAX bC', 208236'7208 P, 02 
l i / i 5 / 2 8 8 3  13: 56 ZB@$' i B  EEM? LAKE C Q J ~ F ~ +  PAGE t32 
*&@ e* 5/29 
-&* 
X beiby &y of July, 2008, I miiediamed a me copy sf the 
fotegoing &went on pmbn(fi) fisted belou. by mail H'ith cerrect postage t h e o n  
crr csusir~g the m c  srt h b d  debv&. 
David W. b y  
* 4 t t m  a? bv4 
P.0, &rx. 193 
hiso, R3 84701 
Ma Helm, Jr. 
dnomey at Law 
P,O, i3ax 190 
Paria, &) 83251 
03 26, 2rliJ8- l k:3J_r~~X_lOfi 334 298% -- ---- STATE 4PPELL ATE kD 
AfCjLLY J. HUSKEY 
State Appellate Public Defender 
State? sf Idaho 
I S.6. # 4843 
SA&ht 0 ,  TYOW.5 
ChkF, Appellate Unit 
I.S.9 $5867 
3644 Lske Harbor Lane 
Baiss, ldaho 83703 
(208) 33 -27  12 
l E P U T Y  C A S E  NO. 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DiST9iC;T 
OF THE STATE OF IDMC), IN AND FOR 8EAR LAKE CcSiJNTY 
FRED WILLIE, ) 
Petitioner-Plpgellant, i CASE NO. C% 2007-OOA26 
v. 
) 
'I S.C. DOCKET NO. 35506 
STATE OF IDAHO, AMENDED 
NOTICE OF APPE3L 
Respondent. ) 
TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND ThE 
P A R N ' S  ATTORNEYS, ARDEE HELM, JR., 534 WASHINGTON STREET, 
MONTPELIER, ID, 83254, AND THE CLEiiM OF THE ABOVE-ENTITLED 
COURT: 
NOTICE IS HEREBY GWEN THAIi: 
I. The above-named appeilant appeals ' against the above-nan?efi 
respottdent to t h e  Idaho Supreme Court from the Memorandum @i?~ision and 
Order entered in t h e  above-entitled action on the 24'h day of Juna, 2008, the 
Honaraule Peter D. McDemtcstt, presiding. 
2. That the party has a right to sppeal to the Idaho Supreme Court, and t h s  
j u d ~ m e n t s  or orders described in paragraph '1 above are appealable orders 
under ,tnd pursuant to R u b  I l(a), 1.A.R. 
AME k3ED NOTICE OF APPEAL - Page I 
167 
0 3 / 2 6 / 2 0 0 9  -- & t  :J-L fiT-:itB ~ 3 - 1  Ti483 STATE bPPELL4TE FD 
3. A p.eilrninary stateeent of 'the issues on appeal. ~~t1rc.h .(the appellant then 
lntrjnde to assert in t h e  appea!, provided any such list of issues ail a~pea l  shall 
not prevent the appellant from asserting other issues on appeal, 1s: 
(a) Did the dlskcct cclluit err in dism~ssirsg the appellrant's Petition for 
Post Conviction Fcetief? 
4. There is a portdn of the record thst is i~;eald. That portion of the record 
that 1s sealed is ;he Presentence !i?vestlgation Report (PSI). 
5 .  RcgorCer's Transcript. The appellant @quests the preparation of the 
entire reporter's standard tri5n~cript as C'efined in I.A.R. 25(c). Ths appellant 
also requests the prepamtian of Chs additional portions of the reporter's 
transcript 
(aj Hearing held on February- 22, 2008 (Court Re~ttlflsr: Linda 
Hamolton (not present dorina hearina, but contracrt~d to prepare -- 
trans- e8timwt1on of Oases ~i16 listed on the Reaister cf 
Actions); and 
a) Evidentiar~ Hearing held on F4ay 27, 2008 (Court Reeorter: Linda 
Hamaton (-not  resent during hearina, but contracted to; prepare 
transcript), no estimation of pages was listed on the Register of 
A~tionsl. 
S Cl?_trk's Record. The appellant requests the standard clerk's record 
t,ccrsr.an, to i A.R. 28(b)(2). The appellant requests the following dacuments to 
be I I - I C . L I ~ ~ ~ !  in the clerk's record, in addition ta those autamatically ir~cluded under 
1 A. r? 23i 1)(2): 
AMEILi3k U NO-<ICE OF APPEAL - Page 2 
/68 

7 .  . mrf iTif 
(a) That a copy of t h ~ s  Amended Not!ccr of Appeal has been ssrvFjld on 
the Cdurt Repsrt~rr, Stephanie Davis; 
) That the appellant is exempt from paying the estimated fee for the  
preparation of the record brscause the appellant is indigent. (Idaho 
Code 55 31-3220, 3 1-3220A, I.A.R. 24(e)); 
1 : )  That there is no appeilale filing fee since this is an appeal !n a 
criminal case (Idaho Code fii$31-3220, 31-3220A, 1.A R 23(a)(8)); 
(d) That arrangements have been made with Bear Lake County who 
w~ll  be responsrble for paying for the reporter's transcript, as the 
client is indigent, I.C. $§ 31-3220, 31-3220A, I.A.R. 24(8); 
(e) 3 hat service has been made upon all parties required ta be served 
pbrsuant to 1.A.R 20. 
DATED this 26'"ay of August, 2008. 
AMEN )ED NOTICE OF APPEAL - Page 4 
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I HEREBY CERTIFY that 1 have this. 2~~ day of AU ust, 2099. calrsed a 
true and correct copy of the atfached AMENDED NOTIC! OF Ai'FEaJ- to be 
piaced in the U~i led States mail, pasbge prepaid, addressed to. 
DAVID LEROY 
1130 E STATE SWEET 
PO BOX 193 
BOfSE ID 83701 
STEPHANIE DAVIS 
COURT REPORTER 
PO BOX 4316 
POCATELL0 ID 83205 
ARDEE HELM JR 
534 WASHINGTON STREET 
MONTPELIER ID 83254 
KENNETH K JORGENSEN 
DEPUN ATTORNEY GENERAL 
CRIMINAL DIVISION 
PO BOX 83720 
BOISE ld 83720 0010 
Hand delivered to Attorney General's marlbox at Supreme Court 
Administrative Assistant 
AMGNQED NOTICE OF APPEAL - Page 5 
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IN THE DISTRICT COURT OF THE SIXTH JVDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAICE 
FRED WILLIE, ) 
Plaintiff/Respondent, ) Supreme Court No. 35506 
) Case No. CV-2007-00126 
) 
vs . ) CLERK'S CERTIFICATE 
) 
) 
STATE OF IDAHO, ) 
Defendant/Respondent. ) 
1 
I, KERRY HADDOCK, Clerk of the District Court of the Sixth 
Judicial District of the State of Idaho, in and for the County of 
Bear Lake, do hereby certify that the foregoing Clerk's Record in 
the above entitled cause was compiled and bound under my direction 
and contains true and correct copies of all pleadings, documents 
and papers designated to be included under Rule 28, I ,  the 
Notice of Appeal, any Notice of Cross-Appeal, and any additional 
documents requested to be included. 
I further certify that all documents, x-rays, charts and 
pictures offered or admitted as exhibits in the above entitled 
cause, if any, will be duly lodged with the Clerk of the Supreme 
Court with any Reporter's Transcript and the Clerk's Record, as 
required by Rule 31 of the Idaho Appellate Rules. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed 
the seal of said Court this (C* day of October, 2008. 
(SEAL! 
KERRY HADDOCK 
Clerk of the District Court 
CLERK'S CERTIFICATE 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 




STATE OF IDAHO. ) Defendant-Respondent. 
I. KERRY HADDOCK. Clerk of the  D i s t r i c t  Court of the  S ix th  
J u d i c i a l  D i s t r i c t  of the  S t a t e  of Idaho. i n  and f o r  the  County of 
Bear Lake. do hereby c e r t i f y  t h a t  the  following i s  a l i s t  of the  
e x h i b i t s ,  of fered  o r  admitted and which have been lodged with the  
Supreme Court o r  r e t a ined  a s  indica ted:  
EXHIBITS : 
SENT/RETAINED 
1 L e t t e r  from R. Keith Roark dated 4/4/2008 Sent 
Deposition of Ray Keith Roark d a t e  4/4/2008 Sent 
Pre-Sentence Report Sent 
IN WITNESS WHEREOF, 1 have hereunto s e t  my hand and af f ixed  
the  s e a l  of s a i d  Court t h i s  day of October. 2008. 
CERTIFICATE OF EXHIBITS 
% ,  
1 
KERRY HADDOCK 
Clerk of the  D i s t r i c t  Court 
BY 
In the Supreme Court of the State of Idaho 
FRED WILLIE, 
Petitioner-Appellant, ) AUGMENT THE RECORD 
) Supreme Court Docket No. 35506-2008 
) Bear Lake County Docket No. 
STATE OF IDAHO, ) 2007-126 
A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT 
THEREOF was filed by counsel for Appellant on August 31, 2009. Therefore, good cause 
and hereby is, GRANTED and the augmentation record shall include the document listed below, 
file stamped copies of which accompanied this Motion, as an EXHIBIT: 
1. Transcript of the Rule 35 hearing conducted on November 9, 2006. 
DATED this 2 5  of September 2009. 
cc: Counsel of Record 
For the Supreme Court 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAICE 
FRED WILLIE, ) 
Plaintiff/~ppellant, ) S u p r e m e  C o u r t  No .  35506 
) Case No. CV-200'7-00126 
) 
vs . ) CERTIFICATE OF SERVICE 
) 
) 
STATE OF IDAHO, ) 
~efendant/Respondent. ) 
I, KAREN VOLBRECHT, Deputy Clerk of the District Court of the 
Sixth Judicial District of the State of Idaho, in and for the 
County of Bear Lake, do hereby certify that I have personally 
served or mailed, by United States Mail, postage prepaid, one copy 
of the Clerk's Record to each of the parties or their Attorney of 
Record as follows : 
KEN'NETH K. JORGENSEN 
DEPUTY ATTORNEY GENERAL 
CRIMINAL DIVISION 
P.O. Box 83720 
Boise, ID 83720-0010 
MOLLY HUSKEY 
STATE APPELLATE PUBLIC DEFENDERS 
Sara B. Thomas 
3647 Lake Harbor Lane 
Boise, ID 83703 
IN WITNESS WHEREOF, I hav hereunto set my hand and affixed 
the seal of said Court this (f* day of October, 2008. 
KERRY HADDOCK, 
Clerk of the District Court 
BY 
J 
( ~epuFy Clerk 
CERTIFICATE OF SERVICE 
